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DEPARTMENT OF THE INTERIOR, 
. GENERAL Land OFFICE, 
Washington, D. C., February 14, 1903. 
The following compilation of existing laws relating to timber on the 
public lands, with the rules and regulations thereunder, and decisions, 
opinions, and rulings in relation thereto, is issued for the information 
of those concerned. 
W. A. RicHarps, 
Commissioner. 
Approved: 
K. A. Hrrencock, Secretary. 


SYNOPSIS OF LAWS RELATING TO TIMBER ON PUBLIC LANDS. 


Section 2458, U. 8. R. 8., authorizes the Secretary of the Navy, under the direction 
of the President, to cause such vacant and unappropriated lands of the United 
States as produce the live oak and red cedar timbers to be explored, and selec- 
tion to be made of such tracts or portions thereof, where the principal growth is 
of either of such timbers, as in his judgment may be necessary to furnish for the 
Navy a sufficient supply of the same. 

Section 2459, U.S. R. S., authorizes the President to appoint surveyors of public 
lands to explore and select the lands described in the preceding section, and pro- 
vides that the tracts thus selected, with the approbation of the President, shall 
be reserved, unless otherwise directed by law, from any future sale of public 
lands, and be appropriated to the sole purpose of supplying timber for the Navy 
of the United States. 

Section 2460, U.S. R. S., authorizes the President to employ so much of the land and 
naval forces of the United States as may be necessary effectually to prevent the 
felling, cutting down, or other destruction of the timber of the United States in 
Florida, and to take such other measures as may be advisable for the preserva- 

‘tion of the timber of the United States in Florida. 

Section 2461, U. S. R. S., provides a fine of not less than triple the value of the tim- 
ber and imprisonment not exceeding twelve months in instances in which timber 
is cut or removed from public lands reserved or purchased for the use of the 
Navy or from any other public lands for use other than for the Navy of the 
United States. (See sec. 4751, U.S. R.S.) Seealso the following: Act of March 
1, 1817, 3 Stat., 347 (secs. 2458 and 2459, U.S. R.S.), and act of February 23, 1822, 
3 Stat., 651 (sec. 2460, U. S. RK. S.). 

Section 2462, U.S. R.S., provides for the forfeiture to the United States of any vessel 
having on board, with knowledge of the master, owner, or consignee, timber 
taken from Naval Reserve or other public lands with intent to transport the same 
to any port or place within the United States or for export to any foreign coun- 
try, and further provides that the captain or master of such vessel shall pay to 
the United States a sum not exceeding $1,000. (See sec. 4751, U.S. R.S.) 

Section 2463, U. S. R. S., provides that collectors of customs in Alabama, Mississippi, 
Louisiana, and Florida, before allowing clearance to any vessel having on board 
live-oak timber, must ascertain that the same was cut from private lands, or if 
from public lands, by consent of the Navy Department; and also provides that 
timely prosecution be instituted against parties guilty of depredations on live oak 
in those States. (See secs. 4205 and 4751, U. 8. R. 8.) 

Section 4205, U.S. R.S., reads as follows: ‘‘Collectors of the collection districts within 
the States of Florida, Alabama, Mississippi, and Louisiana, before allowing a 
clearance to any vessel laden in whole or in part with live-oak timber, shall 
ascertain satisfactorily that such timber was cut from private lands, or if from 
public lands, by consent of the Department of the Navy.’”’ (See sec. 2463. ) 

Section 4751, U. S. R. S., provides that all penalties and forfeitures under sections 
2461, 2462, and 2463 shall be recovered, ete., under the direction of the Secretary 
of the Navy, one-half to be paid to the informers or captors and the other half 
to the Secretary of the Navy, and also authorizes the Secretary to mitigate any 


fine, penalty, or forfeiture so incurred. : 


6 


Synopsis of Laws. 


Section 5264, U.S. R.S., provides for the use of timber by telegraph companies for 


the construction, maintenance, and operation of lines of telegraph. 


Section 5388, U. 8S. R. S., provides a fine of not more than $500 and imprisonment 


Act 


Act 


Act 


Act 


Act 


not more than twelve months in every instance in which timber is unlawfully 
cut or injured on lands reserved or purchased for military or other purposes. 
(See secs. 2460 and 2463, U. 8. R. 8. See also act of June 4, 1888; 25 Stat., 166, 
amending this section. ) 

of March 3, 1875 (18 Stat., 481), section 1, provides a fine of not exceeding $500 
or imprisonment not exceeding twelve months in instances in which ornamental 
or other trees on public lands which have been reserved or purchased by the 
United States for any public use have been cut or injured. Section 2 provides a 
fine not exceeding $200 or imprisonment not exceeding six months for the break- 
ing open or destroying of any gate, fence, hedge, or wall inclosing any lands 
reserved or purchased by the United States. Section 3 providesa penalty of not 
exceeding $500 or imprisonment not exceeding twelve months for the breaking 
in of any inclosure around lands reserved or purchased by the United States, and 
permitting cattle, horses, and hogs to enter therein when they may or can destroy 
the grass, trees, or other property of the United States. 

of March 3, 1875 (18 Stat., 482), grants the right of way through the public lands 
of the United States to any railroad company which has filed with the Secretary of 
the Interior due proof of its organization, etc., and also the right to take from lands 
adjacent to the line of the road timber necessary for the construction of the road. 

The several land grants to railroads also authorize them to cut timber from 
pubiie lands for construction purposes. This authority, however, is confined 
strictly to timber for construction purposes in every grant except that to the 
Denver and Rio Grande Railroad, which authorizes said road to take timber for 
repairs also on the part of the line constructed thereunder. 

Act of September 29, 1890 (26 Stat., 496) , forfeited the grants to all uncompleted 
railroads to the extent of the grants for the unconstructed portions of such roads. 
of April 30, 1878 (20 Stat., 46), section 2, provides that if any timber cut on the 
public lands shall be exported from the Territories of the United States it shall 
be liable to seizure by United States authority wherever found. 
of June 3, 1878 (20 Stat., 88), authorizes citizens and bona fide residents of Colo- 
rado, Nevada, New Mexico, Arizona, Utah, Wyoming, Dakota, Idaho, and Mon- 
tana, and all other mineral districts, to use for building, agricultural, mining, or 
other domestic purposes, timber on public lands therein, said lands being min- 
eral and not subject to entry under existing laws of the United States except for 
mineral entry. 
of June 3, 1878 (20 Stat., 89), section 1, provides for the sale of unreserved, 
unoffered surveyed public timber lands in California, Oregon, Nevada, and Wash- 
ington, in quantities not exceeding 160 acres, to any one person or association 
of persons, at $2.50 per acre. Section 4 prohibits the cutting, removing, or 
destroying of any timber on public lands in the States named with intent to 
export or dispose of the same, under penalty to the trespasser and the owner or 
consignee of any vessel or railroad on which the timber is transported, of a fine 
of not less than $100 nor more than $1,000; and provides ‘‘ that nothing herein 
contained shall prevent any miner or agriculturist from clearing his land in the 
ordinary working of his mining claim, or preparing his farm for tillage, or from 
taking the timber necessary to support his improyements.’’ Section 5 provides 
that any person who is prosecuted in the States named for trespass under section 
2461, U. S. R. S., if not for export from the United States, may be relieved from 
prosecution by paying a sum equal to $2.50 per acre for the land on which the 
timber was cut. : 

This act was made applicable to all the public-land States by act of August 4, 
1892 (27 Stat., 348). 
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Act of June 15, 1880 (21 Stat., 237), provides that where timber was unlawfully cut 


Act 


Act 


from public timber lands prior to March 1, 1879, and the lands haye subsequently 
been entered and the Government price paid therefor in full, no criminal pro- 
ceedings for trespass shall be further maintained; and no civil suit shall be 
maintained for timber taken in clearing the land for cultivation, or working a 
mining claim, or for agricultural or domestic purposes, or for maintaining the 
improvements of a settler, etc., or for timber taken or used without fraud or 
collusion by any person who in good faith paid the officers or agents of the 
United States for same, or for an alleged conspiracy in relation thereto. 

of June 4, 1888 (25 Stat., 166), provides as follows: ‘‘That section fifty-three 
hundred and eighty-eight of the Revised Statutes of the United States be 
amended so as to read as follows: ‘Every person who unlawfully cuts, or aids or 
is employed in unlawfully cutting, or wantonly destroys or procures to be wan- 
tonly destroyed, any timber standing upon the land of the United States which, 
in pursuance of law, may be reserved or purchased for military or other purposes, 
or upon any Indian reservation, or lands belonging to or occupied by any tribe 
of Indians under authority of the United States, shall pay a fine of not more than 
five hundred dollars or be imprisoned not more than twelve months, or both, 
in the discretion of the court.’ ”’ 

of February 16, 1889 (25 Stat., 673), provides that the President may authorize 
the Indians residing on reseryations or allotments, the fee to which remains in 
the United States, to fell, remove, and dispose of the dead or down timber thereon 
for the sole benefit of the Indians. 

It is further provided that whenever there is cause to believe that the timber 
has been killed or otherwise injured for the purpose of securing its sale under 
this act such authority shall not be granted. 
of March 3, 1891 (26 Stat., 1093), entitled ‘‘An act to amend section eight of an 
act approved March third, eighteen hundred and ninety-one,”’ ete., provides that 
“in the States of Colorado, Montana, Idaho, North Dakota, and South Dakota, 
Wyoming, and the District of Alaska, and the gold and silver regions of Nevada 
and the Territory of Utah,in any criminal prosecution or civil action by the 
United States for a trespass on such public timber lands, or to recover timber or 
lumber cut thereon, it shall be a defense if the defendant shall show that the said 
timber was so cut or removed from the timber lands for use in such State or Ter- 
ritory by a resident thereof for agricultural, mining, manufacturing, or domestic 
purposes, under rules and regulations made and prescribed by the Secretary of 
the Interior, and has not been transported out of the same; but nothing herein 
contained shall operate to enlarge the rights of any railway company to cut 
timber on the public domain, provided that the Secretary of the Interior may 
make suitable rules and regulations to carry out the provisions of this act, and 
he may designate the*sections or tracts of land where timber may be cut, and it 
shall not be lawful to cut or remove any timber except as may be prescribed 
by such rules and regulations; but this act shall not operate to repeal the act 
of June third, eighteen hundred and seventy-eight, providing for the cutting of 
timber on mineral lands.”’ 

(See below act of February 13, 1893 (27 Stat., 444), extending this act to New 
Mexico and Arizona, and act of March 38, 1901 (31 Stat., 1436), extending the 
act to California, Oregon, and Washington. ) 


Section 24 of the act of March 3, 1891 (26 Stat., 1095), provides for the establishment 


Act 


of forest reservations in any State or Territory having public lands bearing 
forests. 

(See below act of June 4, 1897 (30 Stat., 34-36), providing for the administra- 
tion of forest reserves created under this section. ) 
of August 4, 1892 (27 Stat., 348), extends the provisions of the act of June 3, 1878 
(20 Stat., 89), to all the public-land States. 
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Act of February 13, 1893 (27 Stat., 444), extends the provisions of tne act of March 
3, 1891 (26 Stat., 1093), to include the Territories of New Mexico and Arizona. 

Act of January 19, 1895 (28 Stat., 634), provides for the utilization of burned timber 
on certain unperfected homestead entries in Wisconsin, Minnesota and Michigan. 

Section 2 of the act of February 20, 1896 (29 Stat., 11), to open certain forest reserva- 
tions in the State of Colorado for the location of mining claims, authorizes the 
owners of such claims to fell and remove timber therefrom for actual mining 
purposes in connection with the particular claim from which the timber is felled 
or removed, but prohibits the felling or removing of timber from any other por- 
tions of said reservations by private parties for any purpose whatever. 

Act of February 26, 1897 (29 Stat., 599), entitled ‘‘An act concerning certain home- 
stead lands in Florida,’’ provides ‘‘ that all persons actually occupying homesteads 
in good faith in any of the following-named counties in said State of Florida, 
to wit, Alachua, Lafayette, Levy, Suwanee, Bradford, Baker, and Columbia, at 
the time of the storm on or about September twenty-ninth, eighteen hundred 
and ninety-six, are hereby granted the right to sell or otherwise dispose of the 
fallen timber on their homestead entries felled by said storm, and to devote the 
proceeds of such sale or barter to the improvement of their homesteads or sup- 
port of themselves or their families.”’ 

Act of June 4, 1897 (30 Stat., 34-36), provides for the survey of the public lands 
which have been or which may be designated as forest reserves under section 
24 of the act of March 3, 1891 (26 Stat., 1095), and for the control and admin- 
istration of such reserves. 

Act of June 7, 1897 (30 Stat., 90), provides that the Secretary of the Interior may 
authorize the Indians residing on any Indian reservation in the State of Minne- 
sota to fell, cut, remove, sell, or otherwise dispose of the dead timber on such 
reservation, or any part thereof, for the sole benefit of such Indians; also that he 
may authorize the Chippewa Indians of Minnesota who have any interest or 
right in the proceeds derived from the sales of ceded Indian lands or the timber 
growing thereon, whereof the fee is still in the United States, to fell, cut, 
remove, sell, or otherwise dispose of the dead timber on such ceded land. 

It is further provided that when there is reason to believe that the timber has 
been killed or otherwise injured for the purpose of securing its sale under this 
act the authority shall not be granted. 

Act of May 14, 1898 (30 Stat., 409), section 2, grants to any duly organized railroad 
company the right of way through the lands of the United States in the district 
of Alaska upon compliance with certain conditions, and also ‘‘the right to take 
from the lands of the United States, adjacent to the line of said road, material, 
earth, stone, and timber necessary for the construction of said railroad.”’ Section 
6 authorizes the Secretary of the Interior to issue a permit, subject to certain 
restrictions and conditions, to any responsible person, Company, or corporation, 
for a right of way over the public domain in Alaska, to construct wagon roads 
and tramways, and ‘‘the privilege of taking all necessary material from the 
public domain in said district for the construction of said wagon roads and tram- 
ways,’’ etc. Section 11 authorizes the Secretary of the Interior to cause to be 
appraised the timber, or any part thereof, upon the public lands of Alaska, and 
from time to time to sell so much thereof as he may deem proper, at not less 
than the appraised value, in such quantities to each purchaser as he shall pre- 
scribe, to be used in the district of Alaska, but not for export therefrom, such 
sales to be limited to actual necessities for consumption in the district from year 
to year. 

It is also provided that the Secretary of the Interior may permit, under regu- 
lations to be prescribed by him, the use of timber found upon the public lands 
in Alaska, by actual settlers, residents, individual miners, and prospectors for 
minerals, for firewood, fencing, buildings, mining, prospecting, and for domestic 
purposes, as may actually be needed by such persons for such purposes. 
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Act of July 1, 1898 (30 Stat., 593), grants the right to cut timber for mining and 


Act 


Act 


Act 


Act 


domestic purposes at such prices, and subject to such regulations, as may be pre- 
scribed by the Secretary of the Interior, from that portion of the Colville Indian 
Reservation in the State of Washington which was vacated and restored to the 
public domain by the act of July 1, 1892 (27 Stat., 62), the net proceeds to be 
set apart and disposed of according to the provisions of section 2 of said act. 

of July 1, 1898 (30 Stat., 618), provides ‘‘that section eight of an act entitled 
‘An act to repeal the timber-culture laws, and for other purposes,’ approved 
March third, eighteen hundred and ninety-one, be, and the same is hereby, 
amended as follows: ‘That it shall be lawful for the Secretary of the Interior to 
grant permits, under the provisions of the eighth section of the act of March 
third, eighteen hundred and ninety-one, to citizens of Idaho and Wyoming, to 
cut timber in the State of Wyoming west of the Continental Divide, on the Snake 
River and its tributaries, to the boundary lines of Idaho for agricultural, mining, 
or other domestic purposes, and to remove the timber so cut to the State of 
Idaho.’ ” 

of May 5, 1900 (31 Stat., 169), provides ‘‘ that an act entitled ‘An act to pre- 
vent fires on the public domain,’ approved February twenty-fourth, eighteen 
hundred and ninety-seven, be, and the same is hereby, amended so as to read as 
follows: ‘That any person who shall willfully or maliciously set on fire, or cause 
to be set on fire, any timber, underbrush, or grass upon the public domain, or 
shall leave or suffer fire to burn unattended near any timber or other inflamma- 
ble material, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof in any district court of the United States having jurisdiction of the same 
shall be fined in a sum not more than five thousand dollars, or be imprisoned 
for a term of not more than two years, or both. 

““*Sec. 2. That any person who shall build a fire in or near any forest, timber, 
or other inflammable material upon the public domain shall, before leaving said 
fire, totally extinguish the same. Any person failing to do so shall be deemed 
guilty of a misdemeanor, and upon conviction thereof in any district court in the 
United States having jurisdiction of the same shall be fined in a sum not more 
than one thousand dollars or be imprisoned fora term of not more than one year, 
or both. 

«Sec. 3. That in all cases arising under this act the fines collected shall be 
paid into the public-school fund of the county in which the lands where the 
offense was committed are situated.’ ”’ 
of March 3, 1901 (31 Stat., 1436), provides ‘‘that section eight of the act enti- 
tled ‘An act to repeal timber-culture laws, and for other purposes,’ approved 
March third, eighteen hundred and ninety-one, as amended by an act approved 
March third, eighteen hundred and ninety-one, chapter five hundred and fifty- 
nine, page ten hundred and ninety-three, volume twenty-six, United States 
Statutes at Large, be, and the same is hereby, amended as follows: After the 
word ‘ Nevada,’ in said amended act, insert the words ‘ California, Oregon, and 
Washington.’”’ 
of March 3, 1901 (31 Stat., 1489), provides ‘‘that the provisions of chapter five 
hundred and fifty-nine of the Revised Statutes of the United States, approved 
March third, eighteen hundred and ninety-one, limiting the use of timber taken 
from public lands to residents of the State in which such timber is found, for use 
within said State, shall not apply to the south slope of Pryor Mountains, in the 
State of Montana, lying south of the Crow Reservation, west of the Big Horn 
River, and east of Sage Creek; but within the above-described boundaries the 
provisions of said chapter shall apply equally to the residents of the States of 
Wyoming and Montana, and to the use of timber taken from the above-described 
tract in either of the above-named States. 
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RECAPITULATION. 
ACTS FOR THE PROTECTION AND PRESERVATION OF PUBLIC TIMBER. 


Sections 2458 and 2459, U. 8. R.S. Authorize the selection and reservation of public 
lands containing live-oak or red-cedar timber for the sole ‘purpose of supplying 
timber for the Navy of the United States. 

Section 2460, U.S. R. 8S. Authorizing use of Army and Navy to prevent timber 
depredations in Florida. 

Section 2461, U.S. R. 8S. Prohibiting the cutting of timber from any public lands for 
any purpose whatever, except for the use of the Navy of the United States. 
Section 2462, U.S. R. 8S. Providing penalties for transporting or exporting any tim- 
ber cut from any public lands not reserved or purchased for furnishing timber 

for the Navy. 

Sections 2463 and 4205, U.S. R. S. Providing that collectors of customs in Alabama, 
Florida, Louisiana, and Mississippi must see to it that no live-oak timber is trans- 
ported or exported out of said States. 

Section 4751, U.S. R. 8. Providing relative to recovery and disposition of penalties 
and forfeitures under sections 2461, 2462, and 2463. 

Section 5388, U. 8. R. 8S. Prohibiting the cutting or destroying of timber on reserved 
lands. (Amended by act of June 4, 1888; 25 Stat., 166.) 

Act of March 3, 1875 (18 Stat., 481). Prohibiting the cutting, destroying, or injuring 
of any trees on reserved lands. 

Act of April 30, 1878, section 2 (20 Stat., 46). Providing that if any timber cut on 
the public lands shall be exported from the Territories of the United States it 
shall be liable to seizure by United States authority wherever found. 

Act of June 3, 1878, section 4 (20 Stat., 89). Prohibiting the cutting of timber in 
California, Oregon, Nevada, or Washington for export, disposal, or transportation. 

This act is made applicable to all the public-land States by the act of August 
4, 1892 (27 Stat., 348). 

Act of June 4, 1888 (25 Stat., 166). Prohibiting the cutting of timber on lands 
reserved for military or other purposes, or on Indian reservations, ete. 

Act of March 38, 1891 (26 Stat., 1095). Authorizing the President of the United 
States to make forest reservations. 

Act of August 4, 1892 (27 Stat., 348). Extending the provisions ofthe act of June 3, 
1878 (20 Stat., 89), to all the public-land States. 

Act of February 20, 1896 (29 Stat., 11). Opening certain forest reservations in the 
State of Colorado for the location of mining claims. 

Act of June 4, 1897 (30 Stat., 34-36). Provides for the survey, government, and 
protection of forest reserves created under authority of the act of March 3, 1891 
(26 Stat., 1095). 

Act of May 5, 1900 (31 Stat., 169). To prevent forest fires on the public domain. 


ACTS AUTHORIZING THE USE OF PUBLIC TIMBER. 


Section 5264, U. S. R. 8. Providing for the use of public timber by telegraph 
companies. 

Act of March 3, 1875 (18 Stat., 482). Authorizing right-of-way railroads to procure 
timber from public lands for construction purposes. 

The several acts making land grants to railroad companies. 

Act of June 38, 1878 (20 Stat., 88). Authorizing the cutting of timber from public 
mineral lands in Colorado, Nevada, New Mexico, Arizona, Utah, Wyoming, 
Dakota, Idaho, and Montana for domestic purposes. 

Act of June 3, 1878 (20 Stat., 89). Authorizing the sale of public timber lands in 
California, Oregon, Nevada, and Washington, and the cutting of timber by miners 
and agriculturists for use on their claims, and the taking of timber for the use of 
the United States. 
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This act, by the act of August 4, 1892 (27 Stat., 348), is extended to all the 
public-land States. (See below.) 

Act of February 16, 1889 (25 Stat., 673). Authorizing Indians on reservations to cut, 
remove, and dispose of dead and down timber. 

Act of March 3, 1891 (26Stat., 1093). Authorizing the cutting of timber in Colorado, 
Montana, Idaho, North Dakota, South Dakota, Wyoming, Alaska, Nevada, and 
Utah for agricultural, mining, manufacturing, or domestic purposes. 

The act of February 13, 1893 (27 Stat., 444), extends the operation of this act 
to New Mexico and Arizona, and the act of March 3, 1901 (31 Stat., 1436), 
extends its operation to California, Oregon, and Washington. (See below.) 

Act of August 4, 1892 (27 Stat., 348). Extending the provisions of the act of June 
3, 1878 (20 Stat., 89), to all the public-land States. 

Act of February 13, 1893 (27 Stat., 444). Extending the provisions of the act of 
March 8, 1891 (26 Stat., 1093), to include the Territories of New Mexico and 
Arizona. 

Act of January 19, 1895 (28 Stat., 634). Providing for the utilization of burned 
timber on certain unperfected homestead entries in Wisconsin, Minnesota, and 
Michigan. } 

Act of February 20, 1896 (29 Stat., 11). Opening certain forest reservations in the 
State of Colorado for the location of mining claims. 

Act of February 26, 1897 (29 Stat., 599). Providing for the utilization of certain 
felled timber on unperfected homestead entries in certain counties in Florida. 

Act of June 7, 1897 (30 Stat., 90). Providing for the sale of dead timber on the 
ceded Chippewa Indian Reservation in Minnesota. 

Act of May 14, 1898 (30 Stat., 409), sections 2 and 6. Authorizing right-of-way rail- 
roads and wagon roads and tramways in Alaska to take timber, ete., for construc- 
tion purposes; and section 11, providing for the sale and the free use of timber 
in Alaska. 

Act of July 1, 1898 (30 Stat., 593). Authorizes the sale of timber from the north 
half of the Colville Indian Reservation, in the State of Washington, under regu- 
lations to be prescribed by the Secretary of the Interior. 

Act of July 1, 1898 (30 Stat., 618). Authorizes the Secretary of the Interior to grant 
permits to citizens of Idaho and Wyoming to cut timber in Wyoming west of the 
continental divide on the Snake River and its tributaries, for agricultural, min- 
ing, or other domestic purposes, and to remove such timber to the State of Idaho. 

Act of March 3, 1901 (81 Stat., 1456). Extends to residents of California, Oregon, 
and Washington the privilege of taking timber from public lands in said States 
under the act of March 3, 1891 (26 Stat., 1093). 

Act of March 3, 1901 (31 Stat., 1489). Extends to citizens of Montana and Wyoming 
the privilege of taking timber under the provisions of the act of March 3, 1891 
(26 Stat., 1093), from the tract specified in Montana for use in either of said 
States. 

In addition to the above specific legislation in respect to timber on public 
lands the inceptive rights acquired by a homestead claimant are held to extend 
to the use of so much timber as it may be necessary to fell or remove in clearing 
the land for cultivation, or for buildings, fences, or other improvements on the 
land. See United States v. Levi W. Nelson (5 Sawyer, 68), cited on page 115; 
also Shiver v. United States (159 U. 8., 491), cited on page 122. 


SUMMARY. 


The foregoing synopsis shows that section 2461, U. 8S. R. 8S. (act of March 2, 
1831; 4 Stat., 472), constitutes the original policy respecting public timber, and 
the extent to which certain of the subsequent acts operate as modifications of 
same. 


COMPILATION OF PUBLIC TIMBER LAWS AND REGU- 
LATIONS AND DECISIONS THEREUNDER. 


SECTION 2461, U.S. R. S. 
(Act of March 2, 1831; 4 Stat., 472.) 


If any person shall cut, or cause or procure to be cut, or aid, assist, 
or be employed in cutting, or shall wantonly destroy, or cause or procure 
_ to be wantonly destroyed, or aid, assist, or be employed in wantonly 
destroying any live-oak or red-cedar trees, or other timber standing, 
growing, or being on any lands of the United States, which, in pur- 
suance of any law passed, or hereafter to be passed, have been reserved 
or purchased for the use of the United States, for supplying or furnish- 
ing therefrom timber for the Navy of the United States; or if any 
person shall remove, or cause or procure to be removed, or aid, or 
assist, or be employed in removing from any such lands which have 
been reserved or purchased, any live-oak or red-cedar trees, or other 
timber, unless duly authorized so to do, by order, in writing, of a 
competent officer, and for the use of the Navy of the United States; 
or if any person shall cut, or cause or procure to be cut, ov aid, or assist 
or be employed in cutting any live-oak or red-cedar trees, or other 
timber on, or shall remove, or cause or procure to be removed, or aid 
or assist, or be employed in removing any live-oak or red-cedar trees 
or other timber from any other lands of the United States, acquired, 
or hereafter to be acquired, with intent to export, dispose of, use, or 
employ the same in any manner whatsoever, other than for the use of 
the Navy of the United States; every such person shall pay a fine not 
less than triple the value of the trees or timber so cut, destroyed, or 
removed, and shall be imprisoned not exceeding twelve months. (See 
sec. 4751.) 

TIMBER DEFINED. 


UNITED STATES v. STORES AND ANOTHER. 


Circuit court, southern district of Florida (14 Fed. Rep., 824). 


PENALTY—CuTTING TIMBER ON PusLic Lanps—‘‘ TIMBER’”’ DEFINED. 

The term ‘‘timber,’’ as used in section 2461, Revised Statutes, does not apply 
alone to large trees fitted for house or ship building, but includes trees of any 
size, of a character or sort that may be used in any kind of manufacture or the 
construction of any article. 

13 


14 Section 2461, Revised Statutes. 


PENALTY—PROSECUTION FOR—USE or TREES NO JUSTIFICATION. 
Using trees for firewood or burning into charcoal is no justification of the 
cutting. 
Same—Homestgeap Entry—No Errecr on TIrte. 
A homestead entry works no change in the title of lands which can prevent a 
prosecution under the said section. 


UNITED STATES v. PETER DARTON. 
Cireuit court of the United States (6 McLean, 46). 


Under the act of 1831, for the punishment of offenses in cutting and removing timber 
from the United States lands, the rule of proof is fixed by the statute. The 
Government must prove the cutting on the lands specified; the defendant may 
rebut the same by showing circumstances of ignorance as to the section lines or 
mistake. 

The proof must correspond with the charge—cutting oak is not cutting pine timber. 

The proof of the act places the burden of explanation on the defendant. From an 
unlawful act an unlawful intent will be inferred. 

A reasonable doubt is that which relates either to the character or the force of the 
testimony, and not a mere conjecture. 

Wiking, -/.- 

The defendant was tried on an indictment charging him with remoy- 
ing and cutting timber on Government lands. The testimony showed 
that his father owned a mill seat and various tracts of land in the 
vicinage of the lands described in the indictment; that he resided at 
the mill, as the agent of his father who lived in Chicago, and was 
under instructions to avoid cutting on the Government lands; that a 
number of trees were cut by mistake across the lines, which were sub- 
sequently ascertained by actual survey, the defendant accompanying 
the surveyor and showing the corner posts; and when he ascertained 
that he had cut over his lines he wrote to his father and caused the 
quarter section on which the timber was cut to be entered at the Land 
Office, the certificate of which was given in evidence. 

It was contended on the part of the government— 

First. That circumstances showing ignorance and mistake, if believed 
by the jury, constituted no defense. 

Second. That a swhsequent entry of the lands was no defense. 


CHARGE OF THE COURT. 


The prisoner at the bar, Peter Darton, whose true deliverance between 
him and the United States you are obligated by your solemn oaths to 
make, according to the evidence given you in court, is charged with 
timber cutting and timber removing on and from the lands of the 
United States. The peculiar offense is created by and defined and 
described in the statutes of the United States. 

The act of March 2, 1831, by its second section, constitutes three 
general classes of offenses, with their respective accessorial subdivi- 
sions. 
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The court will enumerate them in their order, that you may be better 
enabled to understand the particular offense now under consideration. 

The first is the cutting and removing naval timber, specifically named 
red cedar and live oak, on lands especially selected and reserved by the 
Government, or aiding in such acts, or wantonly destroying on such 
lands such naval timber. 

By aprevious enactment of Congress, the Ist of March, 1817, entitled 
‘*Anact,” making reservation of certain public lands ‘‘to supply timber 
for naval purposes,” it was made the duty of the Secretary of the Navy, 
under the direction of the President of the United States, to cause such 

acant and unappropriated public lands as produced the live-oak and 
red-cedar timbers to be explored and to select such tracts as, according 
to his judgment, were necessary to furnish the Navy of the United 
States a sufficient supply of naval timber. 

It was then declared an offense, punishable by fine and imprison- 
ment, for any person to cut any témber on such reserved tracts w7thout 
authority to do so by order of a competent officer. 

At the same time it was declared criminal to cut or remove, or be 
employed in removing, the naval timber specified, with intent to dis- 
pose of the same for transportation, from the same description of the 
public lands. 

Such, with other measures of a penal character, and with the avowed 
design of preserving a supply of timber for the United States Navy, 
were the salutary provisions of the statute of 1817. 

But the Government was the proprietor of other lands, on which 
grew other timber, valuable in a great degree for other purposes than 
shipbuilding. Much of these lands were surveyed by and under 
national authority, and by various statutory enactments were opened 
to settlements, and offered at a fixed price, which could neither be 
augmented nor lessened by demand. 

The policy of these statutes was twofold: First, the speedy settle- 
ment of the public domain, and thereby converting the wilderness into 
a garden; and the acquisition of a revenue from the public sales. In 
furtherance of both objects it was desirable that the lands should be 
so far protected from spoliation as to encourage immigration and induce 
settlement and sale. 

Moreover, it was discovered that the protection afforded by the act 
of 1817 was not sufficiently extensive as to naval timber growing else- 
where than on the reservations; and the public lands in the North 
and Southwest, being repeatedly stripped of valuable house timber by 
lawless trespassers, the National Legislature was moved to amend and 
enlarge the provisions of the act of 1817 by those of 1831, embracing 
other lands than the reserved lands, naval timber on other lands, and 
other timber than naval timber on the unreserved public lands of the 
United States. Thus originated the other two classes as designated 
in the first section of the last act, namely: 

Second. The offense of cutting naval timber on other lands, ete. 


- 
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Third. The offense of cutting or removing, ete., o¢her timber than 
naval timber on other lands than naval lands, with the intent to export, 
dispose of, use, or employ the same 7” any manner whatsoever, other 
than for the use of the Navy of the United States. 

This last comprehends the charges set forth in this indictment, 
which contains four counts. 

* * * * * * * 

Before any application of the law to the facts of this case the court: 
will briefly detain your attention on two prominent propositions 
involved: 

First. What must be proved by the Government in order to sustain 
the prosecution. 

Second. What must be proved by the defendant, in case the Gov- 
ernment has made a case to warrant a conviction, as matter of com- 
plete exculpation. 

What must be proved by the Government. The rule of proof is 
fixed by the statute. The offense is cutting or removing timber from 
Government lands, with the evil intent described. 

The fact then must be fully established by conclusive proof that 
timber of the kind described was cut by the defendant or by his pro- 
curement, and that the same was cut on the township and section and 
range specially set forth. Cutting other timber than that charged will 
not suffice. If pine trees or pine logs are charged, proof of oak or 
hickory will not do. And so also, if the cutting is on other lands the 
proof will not do. The defendant must be acquitted. 

But, gentlemen, if the specific act of cutting or removing is proved, 
the guilty—the unlawful intent—will be presumed. From an unlaw- 
ful act an unlawful intent will be inferred. The statute declares the 
act criminal. Proof of the commission of the act raises the presump- 
tion of a guilty knowledge and a guilty intention. * * * 

But this presumption may be rebutted by the evidence of circum- 
stances showing a lawful intention. * * * Anevil intent is an 
essential ingredient of every crime. And the statute does not con- 
template the punishment of the innocent. An unlawful act with a 
lawful intention is not criminal. 

* * * Understand this: The Government must prove two prom- 
inent facts—the cutting and the premises where cut. Tf such proof 
corresponds with the allegations of the indictment, and there is no 
explanatory proof rebutting an unlawful intention, your verdict must 
be guilty. 

But otherwise, after such proof on the part of the Government, if 
the defendant clearly shows that a mistake was committed by the 
defendant himself, or by the hands under his direction, in regard to 
the lines of survey. * * * 

* * * * * * * 
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Now, the United States, as a great land proprietor, is not inhibited 
the usual civil remedy allowed to and provided for all for any loss or 
injury sustained. The courts of justice are open to the civil actions 
of the Government as to those of an individual. But there is a vast 
difference in the rule of judgment between the civil action and the 
criminal verdict. In the former, the proof of the injury and _ its 
extent calls justly for the rendition of appropriate damages, and the 
plea of ignorance or mistake or an innocent intention availeth not. 
The injury is done; the ignorant trespasser must repair the loss. So 
with the Government. Its landed dominion is under the protection 
of the general law, independent of the statute of 1831. The action of 
trespass is an action to which the Government may resort, and under 
which it may recover damages to the full extent of the injury 
sustained. 

And a conviction and punishment of a defendant for a trespass, 
under the act of 1831, would not protect, under a civil action, for the 
injury sustained. Neither would a judgment, on the latter remedy, 
be a sufficient plea of defense under the indictment. 

i * x “& 


The jury found a verdict of guilty. 


Unirep Srates v. RAFAEL SoTo. 
Supreme court, Territory of Arizona (64 Pac. Rep., 419). 


1. Under R. 8. U. 8., 2461, declaring that any person who cuts live oak or red cedar 
trees ‘‘or other timber”’ on any lands of the United States with intent to use the 
same in any manner other than for the use of the United States Navy, shall be 
punished, etc., it was not intended to confine the protection to timber of size 
and kind adapted to house or ship building. 

2. Under R. S. U. §., 2461, providing that any person who cuts any live oak or red 
cedar ‘‘or other timber’’ from any lands of the United States with intent to use 
the same in any manner other than for the use of the United States Navy shall 
be punished, ete., it was error to sustain a demurrer to an indictment charging 
defendant with cutting mesquite trees on the ground that the mesquite tree is 
not timber within the meaning of the statute, since some mesquite timber is fit 
material for some constructive uses; and therefore the question as to whether or 
not that cut by defendant was such ‘‘ timber ’”’ was a question for the jury, and 
not to be decided on demurrer. 


Opinion By Davis, /.; This is a criminal case, and the appeal is 
taken by the Government on a question of law alone which was decided 
adversely to the appellant in the court below. The prosecution was 
founded upon section 2461, R. 8. U. S., which declares that ‘‘if any 
person shall cut, or cause or procure to be cut, or aid or assist or be 
employed in cutting, any live oak or red cedar trees or other timber on, 
or shall remove or cause or procure to be removed, or aid or assist or 
be employed in removing, any live oak or red cedar trees or other 
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timber from any * .* .* lands of the United States * * * 
with intent to export, dispose of, use, or employ the same in any 
manner whatsoever other than for the use of the Navy of the United 
States, every such person shall pay a fine of not less than triple the 
value of the trees or timber so cut, destroyed, or removed, and shall 
be imprisoned not exceeding twelve months.” After the usual juris- 
dictional and necessary averments, the indictment charged *‘ that the 
said Rafael Soto, within and upon the public unsurveyed lands of the 
United States, and upon the lands known and designated as the Camp 
McDowell Military Reservation, did unlawfully, willfully, and wrong- 
fully cut, cause to be cut, remove and cause to be removed therefrom 
mesquite trees and mesquite timber, to wit, five hundred mesquite 
trees of the value of two hundred and fifty dollars lawful money of 
the United States, with the intent then and there to use and dispose 
of the same ina manner other than for the use of the United States 
Navy.” The defendant demurred to the indictment on the ground 
that the facts stated did not constitute a public offense, relying upon 
the former adjudication of this court in Bustamente 7. United States 
(42 Pac., 111), wherein it was distinctly |held that *‘ mesquite is not 
‘timber’ within the meaning of said section 2461.” The district 
court, following the authority of that decision, sustained the demur- 
rer and ordered that judgment be entered dismissing said cause and 
discharging the defendant. 

Counsel for the Government have brought this appeal upon the 
theory that there is manifest error in the ruling and judgment of the 
lower court, and that the correction thereof is important to the proper 
and uniform administration of the criminal law. We are asked to 
review the holding in Bustamente 7. United States, supra, as that case 
involved the same questions which are here again presented for our 
consideration. These are: 

1. Is mesquite timber or not within the meaning of section 2461, 
ota eg O Agena 

2. Can the question of whether mesquite is timber or not be properly 
determined upon demurrer to an indictment charging the unlawful 
cutting of mesquite on the public domain? The term ‘‘ timber” in its 
earlier signification was applied chiefly to wood of the larger dimen- 
sions used in the building of houses and ships, but the general use of 
all kinds of forest trees for constructive purposes has given to the 
term a less restricted meaning. Webster defines ‘* timber” to be *‘ that 
sort of wood which is proper for buildings or for tools, utensils, 
furniture, carriages, fences, ships, and the like—usually said of felled 
trees, but sometimes of those standing.” In this sense it would 
include all kinds of wood used either for building purposes or in the 
manufacture or construction of useful articles. The language of the 
section under which the indictment was drawn mentions particularly 
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live oak and red cedar trees, and then refers to other timber, showing 
conclusively that it was not the intention of Congress to confine the 
protection extended to any particular class or kind of trees, but to 
apply it in its most general sense. And this interpretation is in accord 
with the use of the word ‘‘timber” in other enactments of Congress 
at places where its obvious meaning absolutely precludes the idea that 
the term was intended to be confined to trees or wood of such kinds 
and sizes as would be especially adapted to house or ship building. 
(United States ». Stores, 14 Fed., 824.) It is to be observed that in 
Bustamente v. United States, supra, this court conceded to the term its 
broader signification, but upon what was assumed to be common 
knowledge proceeded to characterize the mesquite as ‘‘a brittle, 
knotty, skraggy, fiberless, gnarled wood that can only be used for 
firewood. It is used in the manufacture of no useful article. It only 
inhabits the desert. * * * Neither a ship carpenter, molder, 
cabinetmaker, last maker, carriage builder, nor any other kind of 
woodworker would include mesquite in their several classifications of 
timber.” From which the court in that case reached the conclusion 
that Congress did not intend to include it in the term ‘‘timber” when 
it passed this law. And for the reason that mesquite was not timber, 
within the meaning of the law, it was ruled that the demurrer to the 
indictment should have been sustained. If the wood in question is 
accurately distinguished by the description given to it by the learned 
judge who wrote the prevailing opinion in the Bustamente case, and 
the characteristics therein mentioned are commonly known and recog- 
nized, then doubtless his conclusion is correct. But investigation into 
the various growths, character, and known uses of the mesquite tree 
will not, we believe, warrant the sharply defined limitation which the 
court from judicial knowledge has placed upon its utility. From the 
Century Dictionary we obtain the following definition: 

Mesquite. An important leguminous tree, or often shrub, Prosopis juliflora, grow- 
ing from Texas to southern California, and thence southward to Chile. It reaches a 
height of 80 or 40 feet, but is often scrubby, forming dense clumps of chaparral. 
Under the action of prairie fires it is reduced to a low shrub, developing then an 
enormous mass of roots—locally known as underground forest—of great value as 
fuel. The wood is heavy and very hard, almost indestructible in contact with the 
ground; it is used for the beams and underpinnings of adobe houses, for posts and 
fencing, for fuel, and for furniture. It is of a brown or red color, handsome when 
polished, but difficult to work. 

For the regionof Arizona the mesquite, to a considerable extent, ful- 
fills the functions of a forest tree. Although used chiefly for fuel, its 
value for constructive purposes has also been recognized, and the use 
of mesquite of larger growth in the construction of buildings and 
fences here is sufficiently common to make it a matter of general 
knowledge. We hold, therefore, that in prosecutions under the fore- 
going statute the question of whether or not mesquite is timber must 
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necessarily be one of fact, dependent upon the character of the wood 
charged and shown to have been cut or removed in each particular 
case, and that in the case at bar it was not a question which could 
properly be determined upon a demurrer to the indictment. This 
view leads to the disapproval of the law as declared in Bustamente v. 
United States, supra, and it also follows that there is error in the 
ruling and judgment of the lower court. But as that judgment in this 
case operates as a bar to another prosecution for the same offense the 
statute prevents its reversal. 


LIABILITY. 
CRIMINAL LIABILITY. 


The penal act of March 2, 1831, 4 Stat. , 472 (section 2461, U.S. R.S.), 
provides ‘‘for the punishment of offenses committed in cutting, 
destroying, or removing live oak and other timber or trees reserved 
for naval purposes.” 

This act of March 2, 1831, was fully considered in the case of The. 
United States ». Ephraim Briggs (9 Howard, 351), in which the 
Supreme Court decided that the said act authorized the prosecution 
and punishment of all trespassers on public lands by cutting timber, 
whether such timber was fit for naval purposes or not. 


Tue UNITED StTaTEs v. EPHRAIM BRIGGS. 


(9 Howard, 351.) 


On the 2d of March, 1831, Congress passed an act (4 Stat., 472), entitled ‘‘An act to_ 
provide for the punishment of offenses committed in cutting, destroying, or 
removing live oak or other timber or trees reserved for naval purposes.”’ 

The act itself declares that every person who shall retove, etc., any live oak or red 
cedar trees or other timber from any other lands of the United States shall be 
punished by fine and imprisonment. 

The title of the act would indicate that timber removed for naval purposes was 
meant to be protected by this mode and none other. But the enacting clause is 
general, and therefore cutting and using of oak and hickory or any other 
description of timber trees from the public lands is indictable and punishable 
by fine and imprisonment. 


See also decision in case of Forsyth v. United States (9 Howard, 571). 


THE UNITED States v. ReEpy. 
United States circuit court (5 McLean, 358). 


Under the act of Congress, it is not necessary to describe, in an indictment for tres- 
pass on the public lands, every kind of timber that was cut. 

It is sufficient to name one or more species and in the words of the statute allege 
other timbers. 

An indictment will lie for cutting timber on any of the public lands, though it may 
not have been reserved for naval purposes. 
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This is an indictment for cutting walnut and other trees on the public 
lands of the United States. It was objected that no other timber except 
what is named in the indictment can be proved. But the court held 
that, under the allegation of other timber, proof other than walnut trees 
was admissible to the jury. 

An objection was also made, that an indictment would not lie for a 
trespass on the public lands unless such lands had been reserved for 
naval purposes. But the court ruled an indictment could be sustained, 
under the decisions, for the cutting of timber on the public lands which 
had not been reserved for naval purposes. 

The court instructed the jury they must be satisfied that the person 
who cut the timber was employed by the defendant and that the tim- 
ber was cut by his direction. If this be proved, the defendant is 
answerable, under the law, the same as if the defendant had in person 
committed the trespass. 

The jury found the defendant not guilty. 


UNITED SrateEs 7. THOMPSON. 
In the circuit court of the United States (6 McLean, 56). 


Not necessary, in an indictment for cutting timber, to state the class of lands from 
which the trees were cut. 

Such a description as shows the accused the offense with which he is charged is 
sufficient. 

Where a statute creates an offense, and the indictment charges the same in the pre- 
cise words of the statute, it is unnecessary to prefix to the charging words the 
word ‘‘unlawful,’’ or any other word showing a wrongful intention. 


UNITED STATES 7. STONE. 
District court, district of Idaho (49 Fed. Rep., 848). 


Pusiic Lanps—TimBer TRESPASS. 

Criminal proceedings may be maintained under section 2461, U. 8. R.S., fora 
violation of its provisions; and it is sufficient to allege in the indictment that 
the cutting and removing of the timber was for use other than that of the Navy 
of the United States. It is not necessary to allege that defendant was not justi- 
fied under any of the various land laws of the United States. 


SAME. 
Charging the ‘‘ cutting and removing”’ of timber does not constitute the alle- 
gation of two offenses to one count. 


TRESPASS THROUGH NEGLIGENCE. 


In an action to recover a statutory penalty for the cutting of trees, 
defendant is liable for careless as well as willful cutting, and can not 
escape liability by showing that he turned his servants into an unen- 
closed lot, with instructions to cut only his trees, without approxi- 
mately indicating to them the boundaries of his land. (United States 
Digest, Vol. XIV, 803; Keirn v. Warfield, 60 Miss., 799.) 
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SECTION 2461, U. S. R. S., NOT REPEALED BY THE ACTS OF JUNE 8, 1878 
(20 STAT., 89), AND AUGUST 4, 1892 (27 STAT., 348). 


See Commissioner of the General Land Office to the Secretary of the 
Interior, May 16, 1896, cited on page 105. 


CRIMINAL LIABILITY FOR PUBLIC TIMBER TRESPASS CAN NOT BE 
COMPROMISED. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE SOLICITOR OF THE TREASURY, 
Washington, D. C., March 3, 1884. 
Str: I have the honor to return herewith a communication addressed 
to you by the honorable Secretary of the Interior with its inclosures 
relating to the offer of W. 5. Harrison to pay $50 in compromise of a 
criminal action pending in the northern judicial district of Florida, 
brought because of a trespass on the public lands. 
The papers were referred to this office the 25th ultimo. 
A criminal liability of this nature can not be compromised, and I 
have informed the United States attorney of this fact. * * * 
Very respectfully, 
J. H. Roprnson, 
Acting Solicitor of the Treasury. 


Hon. CHarLes J. FOLGER, 
Secretary of the Treasury. 


CIVIL LIABILITY. 
UNITED STATES ENTITLED TO CIVIL REMEDIES. 


Attorney-General Wirt, in an opinion of the 27th of May, 1821, holds 
as follows: 

Independent of positive legislative provisions, I apprehend that, in relation to all 
property, real or personal, which the United States are authorized by the Constitu- 
tion to hold, they have all the crviz remedies, whether for the prevention or redress 
of injuries, which individuals possess. (See3 Wheaton, 181.) So the United States, 
being authorized to accept and to hold these lands for the common good, must have 
all the legal means of protecting the property thus confided to them that individuals 
enjoy in like cases. * * * They are, therefore, in my opinion, entitled to the 
injunction of waste by way of prevention, and to the action of trespass by way of 
punishment, in like manner as individuals, similarly situated, are entitled to them. 


Attorney-General Taney, afterwards Chief Justice of the United 
States, in an opinion of 22d of August, 1833, cites this opinion of Mr. 
Wirt, and concurs in it. 
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UNITED STaTES v. LEE. 


(106 U. S., 222.) 
* * %* % * * * 


Another consideration is that since the United States can not be 
made a defendant to a suit concerning its property, and no judgment 
in any suit against an individual who has possession or control of such 
property can bind or conclude the Government, as is decided by this 
court in the case of Carr v. United States, already referred to, the 
Government is always at liberty, notwithstanding any such judgment, 
to avail itself of all the remedies which the law allows to every person, 
natural or artificial, for the vindication and assertion of its rights. 


RIGHT TO PURSUE AND RECLAIM PROPERTY. 


Justice demands, therefore, and the law concedes that the owner of 
personal property may pursue and reclaim the chattel wherever he can 
find and identify it. (Schouler’s Personal Property, vol. 2, p. 21.) 


CoTrron vw. UNITED STATES. 
(11 Howard, 229. ) 


The United States have a right to bring an action of trespass quare clausum fregit 
against a person for cutting and carrying away trees from the public lands. 


This case was brought up, by writ of error, from the district court 
of the United States for the northern district of Florida. 

It was an action of trespass guare clausum fregit brought by the 
United States for cutting trees upon public lands, commenced in the 
superior court of West Florida in 1844, to which the defendant pleaded 
not guilty on the 26th of March, 1845. The cause remained pending 
in said court until the 15th of January, 1848, when, in pursuance of 
the act of the 22d February, 1847 (ch. 17, sec. 8), it was transferred to 
the United States district court for the northern district of Florida, 
and was ordered to stand for trial at the ensuing March term. 

At that term the defendant appeared, and on leave filed a demurrer 
to the declaration, which, after argument, was overruled, and the cause 
set down for trial on the plea of not guilty. 

The cause having come on, the defendant requested the court to 
charge the jury 

First. That the only remedy for the United States for cutting pine 
timber on the public lands was by indictment. 

Second. That the United States have no common-law remedy for 
private wrongs. 

Third. That the right of the United States to bring this action must 
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be derived either from an act of Congress or from the law of some 
State in which the contract was made by which it acquired the property 
on which this trespass is alleged to have been committed. 

Fourth. These lands were acquired by treaty from Spain, and that 
the United States has no common-law remedy for trespass committed 
thereon; and that Congress not having authorized the exercise of this 
remedy the plaintiff ought not to recover any damages. 

Which charge the court refused to give, whereupon the defendant 
excepted. 

The jury found the defendant guilty of the trespass, and assessed the 
damages of the United States at $362.50, for which amount, and $122.22 
costs, judgment was entered up. A motion in arrest of judgment was 
overruled. - 

The Supreme Court having at the last term decided that it had juris- 
diction in cases like this under the act of the 27th of February, 1847, 
without reference to the amount in controversy, the case now came 
before the court on the points raised by the bill of exceptions. (9 How., 
579.) 

It was argued by Mr. Walker for the plaintiff in error and Mr. Crit- 
tenden (Attorney-General) for the United States. 

Mr. CritTENDEN. For the proper understanding of the points in the 
case, it is necessary to call the attention of the court to the act of the 
2d of March, 1831 (4 Stat., 472), which was before it at the last term in 
the case of the United States v. Briggs (9 Howard, 351), in which it was 
decided that the cutting or procuring to be cut, removing or procuring 
to be removed, or aiding, orassisting, or being employed in the cutting 
of all descriptions of timber trees on the public lands, is an indictable 
offense under the said act and punishable by fine and imprisonment. 

No defense arising out of the passing of this act was pleaded either 
by way of abatement or specially. 

The United States have the same right as any other proprietor to sue 
for trespasses on the public lands, and that right is not merged or lost 
by such trespasses having been made an offense punishable by indict- 
ment under the act of 1831. (Dugan v. United States, 3 Wheat., 181; 
United States v. Gear, 3 Howard, 121; Manro v. Almeida, 10 Wheat., 
494; Cross v. Guthrie, 2 Root, Con. R., 90; Smith v. Weaver, 1 Taylor, 
58; Blassingame v. Glaves, 6 B. Monroe, 38; Foster ». The Common- 
wealth, 8 Watts and Serg., 77.) 

Mr. Justice Grier delivered the opinion of the court: 

This is an action of trespass guare clausum fregit brought by the 
United States against Loftin Cotton, in which he is charged with cut- 
ting and carrying away a large number of pine and juniper trees from 
the lands of plaintiff. 

On the trial below, the counsel for defendant requested the court to 
instruct the jury: First, ‘‘ that the only remedy for the United States 
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for cutting pine timber on the public lands was by indictment.” Sec- 
ond, ‘‘that the United States have no common-law remedy for private 
wrongs.” The refusal by the court to give these instructions is now 
alleged as error. 

Every sovereign State is of necessity a body politic, or artificial 
person, and as such capable of making contracts and holding property, 
both real and personal. It is true that in consequence of the peculiar 
distribution of the powers of government between the State and the 
United States, offenses against the latter, as a sovereign, are those only 
which are defined by statute, while what are called common-law offenses 
are the subjects of punishment only by the States and Territories 
within whose jurisdiction they are committed. But the powers of the 
United States as a sovereign, dealing with offenders against their laws, 
must not be confounded with their rights as a body politic. It would 
present a strange anomaly indeed, if, having the power to make con- 
tracts and hold property as other persons, natural or artificial, they 
were not entitled to the same remedies for their protection. The 
restraints of the Constitution upon their sovereign powers can not 
affect their civil rights. Although as a sovereign the United States 
may not be sued, yet as a corporation or body politic they may bring 
suits to enforce their contracts and protect their property in the State 
courts, or in their own tribunals administering the same laws. As an 
owner of property in almost every State of the Union, they have the 
same right to have it protected by the local laws that other persons 
have. As was said by this court in Dugan v. United States (8 Wheat., 
181), ‘‘it would be strange to deny them a right which is secured to every 
citizen of the United States.” In the United States v. The Bank of 
the Metropolis (15 Peters, 392), it was decided that when the United 
States, by their authorized agents, become a party to negotiable paper, 
they have all the rights and incur all the responsibilities of other per- 
sons who are parties to such instruments. In the United States ». 
Gear (3 Howard, 120), the right of the United States to maintain 
an action of trespass for taking ore from their lead mines was not 
questioned. 

Many trespasses are also public offenses by common law, or are 
made so by statute, but the punishment of the public offense is no bar 
to the remedy for the private injury. The fact, therefore, that the 
defendant in this case might have been punished by indictment as for 
a public offense is no defense against the present action. Whether, if 
he had actually been indicted and amerced for this trespass in a crimi- 
nal prosecution in the name of the United States, such conviction and 
fine could be pleaded in a bar to a civil action by the same plaintiff, is a 
question not before us in this case, and is therefore not decided. 

The judgment of the district court is therefore affirmed. 


26 Ciwil Liability. 
ORDER. 


This cause came on to be heard on the transcript of the record from 
the district court of the United States for the northern district of 
Florida, and was argued by counsel. On consideration whereot it is 
now here ordered and adjudged by this court that the judgment of the 
said district court in this cause be, and the same is hereby, affirmed, 
with damages at the rate of 6 per cent per annum. 


LIABILITY OF PERSON CUTTING TIMBER FROM PUBLIC LAND SOLD TO 
HIM BY PUBLIC OFFICERS WITHOUT AUTHORITY. 


Mary A. PHINNEY ET AL. 
(28 L.'D., 163.) 


A purchaser erroneously allowed to buy ‘‘offered’’ timber land takes nothing 
thereby; and if he cuts timber from such land is liable in damages to the United 
States in a civil action, to the same extent as though the trespass had been 
committed upon any other part of the public domain. 

% % % % % % *% 

Secretary [Hitchcock to the Commissioner of the General Land Office, 

March 8, 1899. 


December 24, 1896, Mary Phinney, and Francis J. Burns as the duly 
appointed administrator of the estate and guardian of the minor chil- 
dren of James FI’. Phinney, deceased, respectively, joined in the execu- 
tion of a power of attorney making Harvey Spaulding & Sons their 
attorneys to collect and receive from the Government the purchase 
money, fees, and commissions, amounting to $310, paid by the said 
James I’. Phinney April 1, 1884, under the timber and stone act, for 
the SW. 4+ of the SE. + of sec. 20 and the W. 4 of the NE. 4+ of sec. 
29, T. 33 N., R. 3 E., Olympia, Wash. January 29, 1897, said attor- 
neys filed in your office a proper application for the repayment of said 
money, which was rejected. Appeal here. 

James I*, Phinney died June 22, 1891, and your office canceled his 
entry for said land, March 6, 1895, ‘* because the land included therein 
was offered land, and hence not subject to entry under the act of June 
3, 1878.” This entry, being of offered lands, was erroneously allowed, 
and its confirmation was not authorized by law, since the timber and 
stone act of June 8, 1878 (20 Stat., 89), only authorized entries of 
unoffered lands. The cancellation thereof was, therefore, proper 
action. 

Section 2 of the act of June 16, 1880 (21 Stat., 287), provides that, 
where from any cause an entry under the desert-land laws— 
has been erroneously allowed and can not be confirmed, the Secretary of the Interior 
shall cause to be repaid to the person who made such entry, his heirs or assigns, the 
fees and commissions, amount of purchase money, and excesses paid upon the same, 
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upon the surrender of the duplicate receipt and the execution of a proper relinquish- 
ment of all claims to said land, whenever such entry shall have been duly canceled 
by the Commissioner of the General Land Office. 


Your office denied said application, for the following reasons: 


Special Agent C. I. Loomis was directed to make an inspection of this tract and 
report the condition of the timber thereon. On August 12, 1892, the special agent 
reported that Phinney had cut and removed about a million feet of timber from this 
land in 1884 and 1885, The fees and purchase money paid by Phinney on this entry 
amount to $310. This amount is deemed a partial set-off for the timber trespass 
committed by Phinney on this land. 

This decision is complained of by the appellants, in substance, that 
it was error to hold that a trespass was committed by Phinney, though 
the truth of the statements made in said agent’s report be conceded; 
error to hold that there is any evidence showing or tending to show 
that Phinney cut or removed a million feet of timber, or any portion 
of such timber, from this land, and error— 
in holding that where it is plain an entry is erroneously allowed and can not be con- 
firmed, and the entry is canceled for that reason, that the Government can, on a one- 
sided, partial, and unsubstantiated report of a special agent, without notice to the 
applicant, that at some time there has or may have been a cutting of the timber on 
the tract involved, avoid the repayment of the purchase money, as provided for in 
the act of June 16, 1880. 

If the entryman, or any one for him, cut or removed timber from 
this land, he was, while living, and his estate is liable in trespass 
therefor. The officers of the Land Department, acting as the agents 
of the Government under special powers, exceeded their authority in 
making the sale of this land under the timber and stone act, and the 
purchaser took nothing by his purchase. He was therefore liable in 
damages, and his estate is now liable in damages to the United States, 
to the same extent as though the trespass had been committed on any 
other of the public lands of the United States. He was not liable to 
a criminal prosecution, because he was acting in good faith, believing 
that the timber belonged to him, but this is not a valid defense to a 
civil action. 


ACQUITTAL IN CRIMINAL SUIT NO BAR TO SUIT TO RECOVER THE 
VALUE OF TIMBER. 


STONE v. UNITED STATES. 
Circuit court of appeals, ninth circuit (64 Fed. Rep., 667). 


JupGMEeNtT—Res Jupicata—AcquitraL or CrimMINAL CHARGE. 

An acquittal of a person indicted for unlawfully and feloniously cutting and 
removing timber from public lands in violation of Revised Statute, section 2461, is 
not a bar to an action by the United States against such person to recover the 
value of such timber as being wrongfully cut and converted. (Coffey v. U.S., 6 
Sup. Ct., 437; 116 U.S., 442, distinguished. ) 
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Same—Proper Test. 

A proper test in determining whether a prior judgment between the same par- 
ties concerning the same matters is a bar to a subsequent action is to ascertain 
whether the same evidence which is necessary to sustain the second action would 
have been sufficient to authorize a recovery in the first suit if it had been given 
therein. 


STRUCTURES WRONGFULLY PLACED ON PUBLIC LAND. 


The mere continuance of a structure tortiously erected upon another’s 
land, even after satisfaction of a judgment for such erection, is a tres- 
pass for which another action of trespass qu. cl. fr. will lie. (United 
States Digest, Vol. VI, p. 758, 1875; Russell ». Brown, 63 Me., 203.) 


MEASURE OF DAMAGES. 


E. H. Buy, PLAINTIFF IN ERROR, v. THE UNITED STATES, DEFEND- 
ANT IN ERROR; B. F. HARTLEY ET AL., PLAINTIFFS IN ERROR, v. 
Tue Unrirep STATES, DEFENDANT IN ERROR; THE UNITED STATES 
v. DAY ET AL. (INDICTMENT). 


‘ircuit court, Minnesota (4 Dill., 464). 


In certain civil and criminal actions by the United States against trespassers upon its 
unsold timber lands: Held, that the official plats and books in the office of the 
register of the United States Land Office are admissible as evidence on its behalf 
to show that the land on which the timber was cut had not been sold by the 
United States. 

Parol evidence is not admissible on behalf of the defendants to show that the locus 
in quo was swamp land within the meaning of the swamp-land grant to the 
several States. 

The cutting of timber upon the public lands is a criminal offense (Rey. Stat., sec. 
2461), and the Government may proceed both civilly and criminally. 

Where timber is cut upon the public lands willfully, fraudulently, or negligently, 
and without authority, and made into saw logs, the Government may replevy 
such logs, even when they have reached the boom, or, at its election, may sue in 
trover for their value, and in either case may recover without deduction for their 
enhanced value, after severance from the freehold, arising from the labor of the 
wrongdoer. In such case the Government is not confined to the ‘‘stumpage”’ 
value. (Nesbit v. St. Paul Lumber Company, 21 Minn., 491.) 

Whether a different rule of damages would apply if the trespass were neither willful, 
fraudulent, nor negligent, quare? 


CUTTING TIMBER UPON PUBLIC LANDS * * * -—REMEDY OF GOVERNMENT—INDICT- 
MENT—REPLEVIN—TROVER—MEASURE OF DAMAGES. 


The Government has brought numerous civil suits in the nature of 
trover to recover the value of pine saw logs cut upon the public lands 
by the defendants or their vendors, and which, before the suits were 
commenced, had been rafted and brought down into the boom at Minne- 
apolis, Brainerd, and other places. It has also caused the persons who 
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cut the timber to be indicted. Certain questions of law arising in 
these cases were argued and decided, as shown in the opinion of the 
court. 


Driiwon,. C. J.: 


3. The cutting of timber upon the public lands is made a crime by 
the legislation of Congress, which may be prosecuted by indictment 
(Rev. Stat., sec. 2461), notwithstanding the provisions of section 4751. 
And the Government may proceed against trespassers upon its land, 
civilly or criminally, or both at its election, and judgment in one form 
of remedy is no bar to the prosecution of the other remedy. The 
principle of the decision of Mr. Justice Miller in The United States v. 
McKee, ante, has no application to such a case. 

It sues in these cases civilly, as the proprietor of the trees or timber 
which have been unlawfully cut and removed from its lands, to recover 
the value thereof. And it prosecutes the trespassers criminally in its 
sovereign capacity for a violation of its criminal statute in that behalf. 

4. Where timber has been cut into logs upon the public lands by a 
person who knows that the land belongs to the Government, or who 
has no reasonable ground to believe that it belongs to him or to some 
one under whom he claims, and such logs are by him hauled to the water 
course and rafted and taken to a distant boom, by means of which labor 
of the wrongdoer their value is much enhanced beyond their value when 
first severed from the freehold, the Government may replevy such logs 
in the boom, or may maintain an action in the nature of trover for 
their value, and in either case may recover without deduction for the 
enhanced value which may have been given to the logs after the sever- 
ance from the freehold by the labor of the wrongdoer. Insuch a case, 
the Government is not confined to what is called the ‘‘ stumpage” value, 
but may recover the value of the logs in the boom. 

As in such case the title of the Government to logs thus cut con- 
tinues as against the wrongdoer and all persons (Town v. Dubois, 6 
Wall., 548) until at least there has been some greater transformation of 
the original property than exists while it remains in the shape of logs, 
if the wrongdoer sells the logs to a person who has no actual notice 
that they were cut on the public lands, still the Government may 
maintain replevin against such vendee for the logs, if they are in 
existence, or if he has sawed them into lumber (which is a conversion 
of the logs), the Government may recover from him the value of such 
logs, when so manufactured into lumber, and is not confined to the 
‘* stumpage ” value. 

On the last proposition the authorities are conflicting, and we adopt 
and follow the decision of the supreme court of the State upon the 
point. (Nesbit ». St. Paul Lumber Company, 21 Minn., 491.) 
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The rule above laid down is the only one which will effectually pro- 
tect the timber lands of the Government which are remote from settle- 
ments and in the wilderness. As against the willful or negligent 
trespasser the rule of damage indicated is not unjust, and as against 
his vendee it is perhaps the logical and necessary result of the prop- 
erty in the logs still remaining in the Government. At all events, it 
is the rule which has been approved by the supreme court of the State 
in the case before cited. 

It may also be observed that the conclusions reached have a strong 
support in the adjudicated cases. (Silsbury 7. McCoon, 3 Comst., 379; 
Riddle wv. Driver, 12 Ala. (N. 8.), 590; Betts v. Lee, 5 Johns., 348; Ellis 
vw. Wire, 33 Ind., 127; Schulenberg v. Harriman, 2 Dillon, 398, 404.) 

But there are cases which assert principles more or less in conflict 
with the cases just cited. (Moody v. Whitney, 38 Maine, 174; Single v. 
Schneider, 30 Wis., 570; Wetherbee v. Green, 22 Mich., 311—an 
instructive case. ) 

There is also a class of cases, English and American, which hold 
that where coal or mineral ore is taken by one person from the land 
of another the ordinary measure of damages in trespass or trover is 
the value of the coal or mineral when it first became a chattel, or was 
converted, and not the value of coal or ore in place, or as it lay in the 
earth. The principal cases on this subject are cited and commented 
on in Barton Coal Company v. Cox, 39 Md., 1,5. C.; 17 Am. Rep., 
525; S. P. McLean Coal Company v. Long, Sup. Ct. Ill., Oct., 1876; 
in re United Merthyr Collieries Company, Law Rep., 15 Equity Cases, 
46; S. C. 5 Eng. Rep. (Moak’s ed.), 707. 

The cases last referred to have generally arisen between adjoining 
owners, and the mitigated rule of damages which they lay down may 
have been adopted in consequence of the difficulty of ascertaining 
boundaries in subterranean mines, and it does not apply where the tres- 
pass is fraudulent or willful or negligent. At all events, the doctrine 
of these cases should not be extended to cases of willful or negligent 
trespasses upon the public timber lands of the Government. 

If a private proprietor of timber lands used due precautions to ascer- 
tain his boundaries, and, by mistake of the surveyor, or without neg- 
ligence or fault on his part or that of his servants, unintentionally cut 
on the adjoining lands of the Government, he, in good faith, supposing 
he was cutting on his own lands, and the Government neglected or. 
delayed to bring trover until the logs thus cut were enhanced in value 
two or three hundredfold by the labor of bringing them to market, in 
such a case it may be that the court would be warranted in directing 
the jury to allow as damages the value of the logs when first severed, 
and interest on that value. 

lam inclined to think the true doctrine of the measure of damages 
in trover is sufficiently flexible to allow this to be done when justice 
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requires no greater recovery; but the cases now before the court do 
not require a judgment on the point, and I leave it open for further 
consideration, should it arise. 

Nelson, J., concurs. Judgment accordingly. 


). A. DopGE ET AL. 
District court, Lewiston, Idaho, December term, 1886. 


A preemptor who cuts or authorizes others to cut timber from his 
claim simply as a matter of converting the same into money, and not 
in good faith for the purpose of improving his claim and preparing it 
for cultivation, is a trespasser; if others purchase said timber they 
also are trespassers, and if they purchase knowing the facts they are 
willful trespassers. The fact that the United States afterwards patents 
said lands to other persons does not relieve those committing the tres- 
pass from their liability for their wrongful act in cutting the timber. 
(See Land Office Report for 1887, p. 479.) (See p. 180.) 


UNITED STATES v. JAMES A. SMITH. 
District court, eastern Arkansas, April term, 1882. 


-In the case of the United States v. James A. Smith at the April 
term, 1882, of the United States district court for the eastern district 
of Arkansas, where it was charged that said Smith unlawfully cut and 
removed certain timber from lands belonging to the United States in 
the State of Arkansas and converted the same into cord wood and rail- 
road ties, and where evidence was produced to show that he purchased 
said timber from parties who claimed to own the land upon which it 
stood, Judge Caldwell held as follows: 

Persons cutting and removing timber from lands are bound to know that they 
who assumed to sell them the timber had the right to do so, and if they did not, the 
purchaser is liable to the lawful owner of the timber for its value, and if the trees 
are worked up into cord wood or railroad ties, such cord wood and ties are the prop- 
erty of the owner of the land as much as the trees were, and the owner of the land is 
entitled to recover the value of the timber in its new form; in other words, the value 
of the cord wood and railroad ties. 


In a case reported as involving purchase of public timber from a 
willful trespasser without reasonable inquiry on the part of the pur- 
chasers, suit ordered to recover the manufactured value of the logs, 
leaving it to the defendants to prove the innocence of their purchase, 
if such exists. (See letter from Attorney-General to the Secretary 
of the Interior, November 17, 1886, in the case of Spies and Martin, 
Michigan. ) ‘ 


The fact that the parties from whom purchase of public timber was 
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made were irresponsible parties does not relieve the purchaser from 
responsibility in the matter, it being a fundamental principle of com- 
mon law that when a person purchases from an irresponsible party he 
is bound to take proper precautions to satisfy himself that said party 
had the right to dispose of the article in question. (See Land Office 
Report for 1887, p. 470.) 

In the matter of the claim of ‘‘ innocent” purchasers ‘‘ without notice 
of wrong,” the stringent and oft-enforced regulations of the Depart- 
ment respecting public timber constitute sufficient ‘* notice” in respect 
to the necessity of taking due precautions not to infringe upon public 
timber. Carelessness or indifference on the part of speculators purchas- 
ing can not serve as a shield to ward off the consequence of their actions. 
(See Land Office Report for 1887, p. 474.) 

In purchasing timber, ignorance of the facts attending the procuring 
of the same or mistaken belief that all was right is no sufficient defense 
for violating the statute which makes cutting and removing timber from 
public lands an offense irrespective of knowledge. (See Land Office 
Report for 1887, p. 473.) 


EXEMPLARY DAMAGES. 


The measure of damages for felling and carrying away trees from a 
tract of land is their value as they stood upon the land; and if their 
removal impaired the value of the land damages may be had for such 
injury. (United States Digest, Vol. LX, p. 201 (1872); Ensley v. Nash- 
ville, 58 Tenn., 144.) 

Punitive damages may be recovered in a civil action for a wrongful 
act, notwithstanding the act constitutes an offense punishable under 
the criminal statutes. (United States Digest, Vol. VII, p. 230 (1875); 
Ward vw. Ward, 41 Iowa, 686.) 

The public good in the restraint of others from wrongful doing, as 
well as the punishment of the offender, is to be considered in estimat-- 
ing exemplary damages. (Ib.) 

Exemplary damages are not recoverable as matter of right. In award- 
ing them the jury must be governed by the malice or wantonness of the 
defendant as shown by the conduct they find him liable for. (United 
States Digest, Vol. VII, p. 231 (1875); Boardman v. Goldsmith, 48 
Vt., 403.) 

Where willfulness, fraud, malice, or oppression, evincing a disregard 
for the rights of others, characterize the wrongful act complained of, 
the jury are not limited in their verdict to the mere value of the prop- 
erty and interest, but may rightfully consider the circumstances of 
aggravation and increase the damages, so as to enforce a respect for 
the rights of others and as a punishment to the willful trespasser. 
(United States Digest, Vol. VIII, p. 223 (1875); Storm wv. Green, 51 
Miss., 103.) 
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Where there is evidence from which the jury may find defendant 
acted maliciously in committing a trespass, they may give plaintiff 
punitive damages. (United States Digest, Vol. XIII, p. 874; Smith 
». Thompson, 55 Md., 5, 8. C.; 39 Am. Rep., 409.) 

The rule allowing exemplary or punitive damages applies where the 
wrongful acts of defendant are within the law for the punishment of 
crimes. (United States Digest, Vol. XIII, p. 244; Boetcher v. Staples, 
27 Minn., 308, S. C.; 38 Am. Rep., 295.) 


Wriuus anD WIre v. MILLER, TREASURER, ETC., AND OTHERS. 


Circuit court, eastern district of Virginia, October, 1886 (29 Fed. Rep., 238). 


Damaces. * * * MALtIce. 

Malice in law is not necessarily personal hate or ill will of the trespasser 
toward the person injured, but it is that state of mind which is reckless of law 
and of the legal rights of the citizens; and the object of exemplary damages or 
“‘smart money’’ is not only to indemnify the sufferer for any loss sustained, but 
to prevent similar actions on the part of the trespasser in the future. 


Barry vw. EpMUNDS. 


(116 U. S., 550.) 


It is settled in this court that in an action for a trespass accompanied with malice, 
the plaintiff may recover exemplary damages in excess of the amount of his 
injuries if the ad damnum is properly laid. 


UnIrep STATES v. TAYLOR. 


Circuit court, southern district of Alabama (35 Fed. Rep., 484. ) 


Pusriic Lanps—TrRespass—RIGHt oF GOVERNMENT TO SUE—POossESSION—HOMESTEAD. 
Possession by a homestead claimant, and a receiver’s receipt issued since bring- 
ing the action, do not divest the Government of possession or title so that it can 


not maintain an action of trespass for cutting timber on the land. 
* * * * * * * 


Same—Nominaut DAMAGEs. 

In such a case, merely entering on the land and cutting boxes or chipping 
trees, and removing therefrom crude turpentine, entitles plaintiff to nominal 
damages, though no actual damages were done. 

SameE—ComPENSATORY DAMAGES. 

In an action for cutting growing trees, if their value can be ascertained without 
reference to the value of the soil on which they stand, the measure of damages 
is the injury done them and not the difference in the value of the land before 
and after such injury. 

SAME—EXEMPLARY DAMAGES. 

In such a case the Government is entitled to exemplary damages, if the going 
on the land and cutting and chipping the trees, or dipping and removing the 
turpentine, was done by defendant willfully, or if such acts were the result of a 
negligence so gross as to show willfulness or a reckless indifference to the rights 
of the Government. 
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WoopDENWARE ComMPANy v. UNITED STATES. 


(106 U. S., 432.) 
Error to the circuit court of the United States for the eastern district of Wisconsin. 


Where the plaintiff, in an action for timber cut and carried away from his land, 
recovers damages, the rule for assessing them against the defendant is: 

1. Where he is a willful trespasser, the full value of the property at the time and 
place of demand, or of suit brought, with no deduction ior his labor and expense. 

2. Where he is an unintentional or mistaken trespasser, or an innocent vendee from 
such trespasser, the value at the time of conversion, less the amount which he 
and his vendor have added to its value. 

3. Where he is a purchaser without notice of wrong from a willful trespasser, the 
value at the time of such purchase. 


The facts are stated in the opinion of the court. 

Mr. Justice Miller delivered the opinion of the court. 

This is a writ of error, founded on a certificate of division of opin- 
ion between the judges of the circuit court. 

The facts, as certified, out of which this difference of opinion arose 
appear in an action in the nature of trover, brought by the United 
States for the value of 242 cords of ash timber, or wood suitable for 
manufacturing purposes, cut and removed from that part of the public 
lands known as the reservation of the Oneida tribe of Indians, in the 
State of Wisconsin. This timber was knowingly and wrongfully taken 
from the land by Indians, and carried by them some distance to the 
town of Depere, and there sold to the E. E. Bolles Woodenware Com- 
pany, the defendant, which was not chargeable with any intentional 
wrong or misconduct or bad faith in the purchase. 

The timber on the ground, after it was felled, was worth 25 cents 
per cord, or $60.71 for the whole, and at the town of Depere, where 
defendant bought and received it, $3.50 per cord, or $850 for the whole 
quantity. The question on which the judges divided was whether the 
liability of the defendant should be measured by the first or the last of 
these valuations. 

It was the opinion of the circuit judge that the latter was the proper 
rule of damages, and judgment was rendered against the defendant for 
that sum. 

We can not follow counsel for the plaintiff in error through the 
examination of all the cases, both in England and in this country, 
which his commendable research has enabled him to place upon the 
brief. In the English courts the decisions have in the main grown out 
of coal taken from the mine, and in such cases the principle seems to 
be established in those courts that when suit is brought for the value 
of the coal so taken, and it has been the result of an honest mistake as 
to the true ownership of the mine, and the taking was not a willful 
trespass, the rule of damages is the value of the coal as it was in the 
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mine before it was disturbed, and not its value when dug out and deliy- 
ered at the mouth of the mine. (Martin ». Porter, 5 M. & W., 351; 
Morgan v. Powell, 3 Ad. & E. nN. s., 278; Wood v. Morewood, 3 id., 
440; Hilton ». Woods, Law Rep., + Eq., 432; Jegon v. Vivian, Law 
Rep., 6 Ch. App., 742.) 

The doctrine of the English courts on this subject is probably as well 
stated by Lord Hatherly in the House of Lords, in the case of Living- 
stone v. Rawyards Coal Company (5 App. Cas., 25), as anywhere 
else. He said: ‘‘There is no doubt that if a man furtively and in bad 
faith robs his neighbor of his property, and because it is underground 
is probably for some little time not detected, the court of equity in 
this country will struggle, or, I would rather say, will assert its 
authority to punish the fraud by fixing the person with the value of 
the whole of the property which he has so furtively taken, and mak- 
ing him no allowance in respect of what he has so done, as would have 
been justly made to him if the parties had been working by agree- 
ment.” But ‘‘when once we arrive at the fact that an inadvertence 
has been the cause of the misfortune, then the simple course is to make 
every just allowance for outlay on the part of the person who has so 
acquired the property, and to give back to the owner, so far as is pos- 
sible under the circumstances of the case, the full value of that which 
can not be restored to him in specie.” 

There seems to us to be no doubt that in the case of a willful tres- 
pass the rule as stated above is the law of damages both in England 
and in this country, though in some of the State courts the milder rule 
has been applied even in this class of cases. Such are some that are 
cited from Wisconsin. (Weymouth v. Chicago and Northwestern 
Railway Company, 17 Wis., 550; Single v. Schneider, 24 id., 299.) 

On the other hand, the weight of authority in this country, as well 
as in England, favors the doctrine that where the trespass is the result 
of inadvertence or mistake and the wrong was not intentional], the 
value of the property when first taken must govern, or if the conver- 
sion sued for was after value had been added to it by the work of the 
defendant he should be credited with this addition. 

Winchester 7. Craig (83 Mich., 205) contains a full examination of 
the authorities on the point. (Heard v. James, 49 Miss., 236; Baker 
wv. Wheeler, 8 Wend. (N. Y.), 505; Baldwin v. Porter, 12 Conn., 484.) 

While these principles are sufficient to enable us to fix a measure of 
damages in both classes of torts where the original trespasser is 
defendant, there remains a third class, where a purchaser from him is 
sued, as in this case, for the conversion of the property to his own use. 
In such case, if the first taker of the property were guilty of no will- 
ful wrong, the rule can in no case be more stringent against the 
defendant who purchased of him than against his vendor. 


36 Measure of Damages. 


But the case before us is one where, by reason of the willful wrong 
of the party who committed the trespass, he was liable under the rule 
we have supposed to be established for the value of the timber at 
Depere the moment before he sold it, and the question to be decided 
is whether the defendant, who purchased it then with no notice that 
the property belonged to the United States, and with no intention to 
do wrong, must respond by the same rule of damages as his vendor 
should if he had been sued. 

It seems to us that he must. The timber at all stages of the con- 
version was the property of the plaintiff. Its purchase by defendant 
did not divest the title nor the right of possession. The recovery 
of any sum whatever is based upon that proposition. This right, at 
the moment preceding the purchase by defendant at Depere, was per- 
fect, with no right in anyone to set up a claim for work and labor 
bestowed on it by the wrongdoer. It is also plain that by purchase 
from the wrongdoer defendant did not acquire any better title to the 
property than his vendor had. It is not a case where an innocent 
purchaser can defend himself under that plea. If it were he would 
be liable to no damages at all, and no recovery could be had. On the 
contrary, it is a case to which the doctrine of caveat emptor applies, 
and hence the right of recovery in plaintiff. 

On what ground, then, can it be maintained that the right to recover 
against him should not be just what it was against his vendor the 
moment before he interfered and acquired possession? If the case 
were one which concerned additional value placed upon the property 
by the work or labor of the defendant after he had purchased, the 
same rule might be applied as in the case of the inadvertent tres- 
passer. 

But here he has added nothing to its value. He acquired possession 
of property in the United States at Depere, which at that place and 
in its then condition is worth $850, and he wants to satisfy the claim of 
the Government by the payment of $60. He founds his right to do 
this, not on the ground that anything he has added to the property has 
increased its value by the amount of the difference between these two 
sums, but on the proposition that in purchasing the property he pur- 
chased of the wrongdoer a right to deduct what the labor of the latter 
had added to its value. 

If, as in the case of an unintentional tresspasser, such right existed, 
of course defendant would have bought it and stood in his shoes; but 
as in the present case, of an intentional tresspasser, who had no such 
right to sell, the defendant could purchase none. 

Such is the distinction taken in the Roman law as stated in the 
Institutes of Justinian. (Lib. 11, Tit. 1, sec. 34.) 

After speaking of a painting by one man on the tablet of another, 
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and holding it to be absurd that the work of an Appelles or Parrhasius 
should go without compensation to the owner of a worthless tablet, 
if the painter had possession fairly, he says, as translated by Dr. 
Cooper: | 

But if he or any other shall have taken away the tablet feloniously, it is evident 
the owner may prosecute by action of theft. 

The case of Nesbitt v. St. Paul Lumber Company (21 Minn., 491) 
is directly in point here. The supreme court of Minnesota says: 

The defendant claims that because they (the logs) were enhanced in value by the 
labor of the original wrongdoer in cutting them and the expense of transporting 
them to Anoka, the plaintiff is not entitled to recover the enhanced value; that is, 
that he is not entitled to recover the full value at the time and place of conversion. 

That was a case, like this, where the defendant was the innocent pur- 
chaser of the logs from the willful wrongdoer, and where, as in this 
case, the transportation of them to a market was the largest item in 
their value at the time of conversion by defendant; but the court over- 
ruled the proposition and affirmed a judgment for the value at Anoka, 
the place of sale. 

To establish any other principle in such a case as this would be very 
disastrous to the interest of the public in the immense forest lands of 
the Government. It has long been a matter of complaint that the dep- 
redations upon these lands are rapidly destroying the finest forests in 
the world. Unlike the individual owner, who by fencing and vigilant 
attention can protect his valuable trees, the Government has no ade- 
quate defense against this great evil. Its liberality in allowing trees 
to be cut on its land for mining, agricultural, and other specified uses 
has been used to screen the lawless depredator who destroys and sells 
for profit. 

To hold that when the Government finds its own property in hands 
but one remove from these willful trespassers, and asserts its right to 
such property by the slow processes of the law, the holder can set up 
a claim for the value which has been added to the property by the guilty 
party in the act of cutting down the trees and removing the timber, is 
to give encouragement and reward to the wrongdoer by providing a 
safe market for what he has stolen and compensation for the labor he 
has been compelled to do to make his theft effectual and profitable. 

We concur with the circuit judge in this case, and the judgment of 
the circuit court is affirmed. 

Cases applying this rule of damages will be found in U. 8. ». Wil- 
liams, 18 Fed. Rep., 478; U. S. v. Heilner, 26 Fed. Rep., 82; U.S. ». 
Ordway, 30 Fed. Rep., 31; Aurora Hill, etc., Mine Co. v. Eighty-five 
Mine Co., 34 Fed. Rep., 521; Murphy v. Dunham, 38 Fed. Rep., 511; 
U.S. v. Scott, 39 Fed. Rep., 901; U.S. v. Wingate, 44 Fed. Rep., 129. 
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INSTRUCTIONS RELATIVE TO MEASURE OF DAMAGES. 


The following circular relative to the rule of damages to be applied 
in cases of public timber trespass is based on the above decision in the 
case of Wooden-Ware Company v. United States (106 U. S., 482): 


CIRCULAR. 


(1 L. D., 695.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., March 1, 1883. 
Special timber agents, General Land Office. 

GENTLEMEN: Respecting the measure of damages to which the 
Government is entitled in settlement for timber trespass upon the pub- 
lic domain, the United States Supreme Court has recently decided 
that— 

1. Where the trespasser is a knowing and willful one, the full value 
of the property at the time and place of demand, with no deduction 
for labor and expense of the defendant, is the proper rule of damages. 

2. Where the trespasser is an unintentional or mistaken one, or an 
innocent purchaser from such a trespasser, the value of the timber at 
the time when first taken by the trespasser, or if it has been converted 
into other material, its then value, less what the labor and expense of 
the trespasser and his vendee have added to its value, is the proper 
rule of damages. 

3. Where a person or corporation is a purchaser without notice of 
wrong from a willful trespasser, the value at the time of purchase 
should be the measure of damages. 

You will, therefore, in cases where settlement is contemplated, state 
the facts and circumstances attending the cutting and the purchase of 
the timber in such clear and definite manner that the Supreme Court 
decision above referred to can be readily applied. 

In cases where settlement with an innocent purchaser of timber cut 
unintentionally, through inadvertence or mistake, is contemplated, you 
are instructed to report as nearly as possible the damage to the Gov- 
ernment as measured by the value of the timber before cutting. 

Very respectfully, 
N. C. McFaruanp, 


Commissioner. 


DEPARTMENT OF THE INTERIOR, 
March 1, 1883. 
Approved. 
H. M. TELuEr, 
Secretary. 
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ISADORE CoHN. 
(20 L. D., 238.) 


In the settlement of an unintentional timber trespass the value of the timber at the 
time of its taking, or if it has been converted into another form, its then value, 
less what the labor and expense of the trespasser haye added thereto, is the 
proper rule of damages. 

The fact that the trespasser in such case, in order to avoid prosecution, has offered a 
larger sum in settlement of the trespass than that required under the rule adopted 
by the Department is no reason why he should be held to such proposition, 
where it does not appear that he was acquainted with said rule. The sum inci- 
dent to the survey of the land, under direction of the agent, together with the 
sum found to be due for the timber taken, is the amount he should be required 
to pay. = 

It is not an act of trespass for a homesteader to remove timber from his land in the 
preparation of the same for cultivation, nor should his yendee be held liable on 
a proposition of settlement therefor. 


UNITED StaTEs v. Moc. 


Error to the circuit court of the United States for the northern district of California 
(149 U. S., 273). 


When the defendant in an action of trespass brought by the United States against 
him for cutting and carrying away timber from public lands admits the doing of 
those acts, the plaintiffs are entitled to at least nominal damages in the absence 
of direct evidence as to the value of the standing trees. 

It is not to be presumed in such case as matter of course that the Government per- 
mitted the trespass, and any instruction by the court pointing that way is error. 

This action was commenced by the filing of a complaint on May 6, 
1884, in the circuit court of the United States for the northern district 
of California, in which complaint it was alleged that the plaintiff was 
the owner, in 1879, of a certain tract of land in the county of Fresno, 
State of California, describing it, upon which tract of land were grow- 
ing trees; that during that year the defendant unlawfully and wrong- 
fully cut down and carried off certain of these trees, to wit, 500 
pine trees, and manufactured them into lumber, producing 1,500,000 
feet of lumber, of the value of $15,000, for which sum judgment was 
asked. Defendant answered with a general denial. 

The case was tried before a jury in April, 1888. On the trial it 
appeared from the testimony of defendant, as well as that of other wit- 
nesses, that in 1879 defendant had built a sawmill adjoining the tract 
and operated it for a little less than three months; that it had a capacity 
of about 10,000 feet, board measure, a day; that he had five white men 
and two or three Indians employed at the mill; that the timber was 
cut in the vicinity of the mill. The defendant also admitted that he 
knew that the tract described in the complaint was Government land, 
and that he did not at any time enter it as a homestead or preemption, 
and that a portion, though only a small portion, of the timber which 
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he sawed was cut from that tract. There was the further testimony 
on the part of the Government of two timber agents, that after the 
commencement of this action they went upon the land and counted the 
number of stumps, and found 814 stumps of pine trees of the diameter 
of from 2 to 3 feet. ‘There was also given in evidence an estimate of 
the amount of lumber that would be made from a tree of the size indi- 
cated by such stumps. There was evidence tending to show the price 
and value of lumber in that vicinity in the year 1879, but not the value 
of standing trees. In its instructions the court referred to the esti- 
mate made by the timber agents of the amount of lumber that would 
have been manufactured from the timber cut upon the premises, and 
the admission made by the defendant that he had cut some timber, 
stated that there was no testimony that he had cut all the timber that 
had been cut thereon, and that the jury had no right to guess, and 
that unless proof had been offered which created a reasonable certainty 
in their minds as to the amount of timber cut by the defendant and its 
value, the verdict must be for the defendant, and then proceeded as 
follows: 


There are two elements entering into these cases. This is an action of trespass, a 
tort. It is wrong for one person to go on another person’s land and cut and remove 
timber without the consent of the owner; so the going of any person on the public 
domain and cutting and removing from it timber without the consent of the Govern- 
ment is wrong, just as much as if I went on any of your ranches or vineyards, cut 
and removed the crops without your consent. But there is a vast difference in the 
character and quality of actions. A gentleman may permit the public to use a por- 
tion of his domain as a highway for years, and as long as it is being done with his 
tacit consent nobody would be held a trespasser for doing so; but when he notifies 
the public that it must cease then that tacit right ceases, and anybody who went on 
there might be justly held as a trespasser. The history of the country in regard to 
trespassing on the public domain and cutting timber for the use of the people in 
building their homes upon their farms and for general domestic purposes may be 
considered. As I observed, the Government is the proprietor of the soil. It has 
always owned the soil and the timber on it and the mines beneath it; but itisa 
matter of common knowledge in this country that the country could not have been 
settled up otherwise than by the practice and custom which has grown up in advance 
of legislation. 

It is a matter of history that the Government permitted the early pioneers as they 
went ahead to make their homes for themselves to go on the public domain and take 
such timber as was necessary for domestic use, and although there never was any law 
or license to that effect, it was done with the knowledge of every department of the 
Government—legislative, judicial, and executive. The earliest law that was passed 
that I remember was in 1831, forbidding, under pains and penalties, the entering on 
lands that had been reserved on which there were valuable forests of live oak and 
pine for shipbuilding. It is possible that there was other legislation following that, 
but I do not remember any until 1878, and during all that time every department of 
the Government knew how the country was being settled, and that men went on and 
felled trees with this tacit permission, or, if there was not a tacit permission, at least 
there was no reprehension of their acts. In this case, in order to judge wisely and 
fairly of this defendant, as to whether he was a wanton trespasser, you will have to 
take into consideration the concurrent circumstances surrounding his acts. While 
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I wish you to understand that I am not aware of any license haying ever been given 
in the last sixty years to any party to go on the public domain and cut timber, no 
court has ever held, and no court would be justified in holding, that these men were 
all criminals who went on and put up a little mill for the purpose of aiding their 
neighbors in procuring lumber for domestic purposes. I say you will not judge 
correctly whether these men were willful and wanton trespassers in the sense in 
which a trespass is willful and wanton unless you take into account the contempo- 
raneous history of the country and these matters, which are familiar to you all. If 
this party was a willful trespasser, and cut from the public domain this timber wan- 
tonly and maliciously, the Government is entitled to recover from him the full value 
of the timber by him so cut and removed from the public domain, without allowing 
at all for the increased value that he put upon it; for it will not be permitted that a 
man shall trespass on your property and commit waste and wanton destruction by 
remoying it, that you shall be merely indemnified for the original value; in other 
words, you may recover your property and its value wherever you find it, whether 
the man has added to its value since he got it or not. This case is somewhat differ- 
ent from the case yesterday. This case presents this naked fact: That if you return 
a verdict for the Government, it must be for the value of the lumber manufactured. 
Now, no evidence had been offered in the case showing the market value of the trees 
or if they had any market value one way or the other. There is no evidence in the 
case to warrant you in concluding that the trees had any market value in 1879 or at 
any other time. The only evidence offered by the Government is as to the value of 
the timber after it was cut and made into lumber, and in that way this case differs 
from the case yesterday. Yesterday I instructed vou in that case that if you find 
that although there was a trespass, that it was not willful, you might determine the 
value of the timber as it stood on the ground. In this case there is no evidence of 
that kind. 


The jury found a verdict for the defendant, and the Government has 
brought the case here on error. 

Mr. Justice Brewer, after stating the case, delivered the opinion of 
the court: 

The only errors alleged are in the charge. The specific portions to 
which the attention of the court was called at the time and exceptions 
taken are that which refers to the history of the attitude of the Goy- 
ernment toward pioneers and others who took timber from Govyern- 
ment lands for domestic use and that which declared that no verdict 
could be returned in favor of the Government except for the value 
of the lumber manufactured. In these there was obvious error. 
Although there was no direct evidence of the value of the standing 
trees, yet it did appear that they were manufactured into lumber and 
that the lumber had commanded a price of from $8 to $9 a thousand 
feet, and when the Government proved or defendant admitted that he 
cut and carried away some of the timber on this tract the Government 
was entitled to at least a verdict for nominal damages. As to any fur- 
ther right of recovery, see Wooden Ware Company v. United States, 
106 U. S., 482; Benson Mining Company ». Alta Mining Company, 
145 U.S., 428. : 

Nor were the observations of the court in reference to the attitude 
of the Government justifiable. Whatever propriety there might be 
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in such a reference in a case in which it appeared that the defendant 
had simply cut timber for his own use, or the improvement of his own 
land, or development of his own mine (and in respect to that matter, 
as it is not before us, we express no opinion), there certainly was none 
in suggesting that the attitude of the Government upheld or counte- 
nanced a party in going into the business of cutting and carrying off 
the timber from Government land, manufacturing it into lumber, and 
selling it for a profit; and that was this case. There is no pretense 
that the defendant cut timber for his own use; he says himself he sold 
it all. He rana sawmill, cut timber, manufactured it into lumber, 
and made profit out of the sale of the lumber. There is nothing in the 
legislation of Congress or the history of the Government which carries 
with it an approval of such appropriations of Government property as 
that. 
The judgment must be reversed and a new trial ordered. 
_ See also United States ». Humphries, 149 U. S., 277. 


Berry v. FLETCHER ET AL. 


Circuit court, western district of Missouri (1 Dill., 67). 


All who instigate, promote, or cooperate in the commission of a trespass, or aid, abet, 
or encourage its commission, are guilty. 
* * * * * * * 

Where the defendants are sued jointly in trespass, the jury must find a single ver- 
dict, and assess damages jointly against such as are proved guilty of the same 
trespass. 

In trespass against several, the jury should estimate damages according to the most 
culpable of the joint trespassers. 

All damages are referred by the law either to compensation or punishment. Com- 
pensation is to make the party injured whole. Exemplary damages are given, 
not to compensate the plaintiff, but to punish the defendant. 


UnITED StaTES v7. BAXTER ET AL. 


Circuit court, district of Washington, northern division (46 Fed. Rep., 350). 
* * * * * * * 
TRESPASS—BuRDEN OF PROoOF—DAMAGES. 

In an action of trespass by the United States for cutting timber on Government 
land, the burden of showing that the timber was cut by mistake, with a view of 
mitigating the damages, is upon the defendants; and in the absence of evidence 
to that effect, there is no error in permitting the Government to recover the 
value of the saw logs when already brought to the water. 


TRESPASS— PARTNERSHIP. 

Where such a trespass is committed by a firm, one partner can not show that 
as to him it was done through mistake, though his partner may not have been 
mistaken, and ask that one judgment for damages be rendered against him and 
a different one against his partner, since his holding the fruits of the tort after 
being notified of the mistake is a ratification of his partner’s.act. 
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UNITED STATES v. ECCLES ET AL. 


Circuit court, district of Utah (111 Fed. Rep., 490). 
x * x * x x x 


MErAsurE OF DAMAGES. 
Defendants, who unlawfully cut and removed timber from public lands, but 
believing, in good faith, that they had the lawful right to cut the same, although 
negligent, are liable only for its value as it stood in the trees. 


JOINT TRESPASSERS. 


LovrEsoy v. Murray. 


(3 Wall., 1.) 
* ¥& * * * * os 


A judgment against one joint trespasser is no bar to a suit against another for the 
same trespass. Nothing short of full satisfaction, or that which the law must 
consider as such, can make such judgment a bar. 


AMERICAN BELL TELEPHONE Co. v. ALBRIGHT. 
Circuit court, district of New Jersey (382 Fed. Rep., 287). 


JUDGMENT—JOINT TRESPASSER—BAR OF RECOVERY. 
A judgment against one joint trespasser or wrongdoer, without satisfaction, 
is no bar to a recovery against the others. 


In event of willful trespass committed by one member of a firm his 
copartners are responsible for his acts on behalf of the firm from which 
they receive the benefits or profits. (See Land Office Report for 1887, 
p- 473.) 

ENFORCING JUDGMENT. 


DEPARTMENT OF JUSTICE, 
Washington, January 21, 1887. 

Str: Iam in receipt of your letter of December 21, with its inclo- 
sures, relative to timber trespass by R. D. Byrne and J. McDavid, 
doing business at Bluffsprings, Fla., up to 1884. 

Pursuant to your request the United States attorney for northern 
Florida has been instructed * * * to bring civil suit for the man- 
ufactured value of the lumber, with a view to enforcing judgment 
against the defendants whenever the opportunity is afforded by their 
probable accumulation of property hereafter. * * * 

Very respectfully, A. H. GARLAND, 
Attorney- General. 
The SECRETARY OF THE INTERIOR. 
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SETTLEMENT IN CASES OF PUBLIC TIMBER TRESPASS. 
COMPROMISE. 


(Sec. 3469, U. S. B.S.) 


Upon a report by a district attorney, or any special attorney or 
agent having charge of any claim in favor of the United States, show- 
ing in detail the condition of such claim, and the terms upon which 
the same may be compromised, and recommending that it be com- 
promised upon the terms so offered, and upon the recommendation of 
the Solicitor of the Treasury, the Secretary of the Treasury is author- 
ized to compromise such claim accordingly. But the provisions of 
this section shall not apply to any claim arising under the postal laws. 


DISTINCTION BETWEEN SETTLEMENT AND COMPROMISE. 
(5 L. D., 240.) 


A claim of the Government arising from timber depredations is for an unascertained 
amount which the Secretary of the Interior may properly find and determine 
and effect settlement for with the trespasser by receiving payment in full. 

The amount of such a claim having been duly ascertained and fixed, there is no 
authority in the Department to compromise the same by receiving in payment 
therefor a less sum than the amount found to be due. 


Secretary Lamar to the Secretary of the Treasury, November 15, 1886. 


I am in receipt of a communication from the Solicitor of the 
Treasury of May 13, 1886, relating to the question of the authority of 
this Department to compromise and settle timber depredation cases, 
referring to the opinion of the Attorney-General submitted January 8, 
1880, upon this subject. 

In his communication (with reference to this opinion) the Solicitor 
of the Treasury says: ‘‘I am informed that since the date of this 
letter from the Attorney-General, a copy of which was furnished 
your Department about the time it was received, all applications for 
compromise of claims in favor of the United States arising from tres- 
passes have been considered and disposed of as provided for in section 
3469, Revised Statutes” (excepting certain cases therein referred to). 
Then referring to the regulations issued by the Commissioner of the 
General Land Office authorizing special agents to receive and con- 
sider propositions to settle claims in favor of the United States arising 
from trespass where the same were not willfully committed, says: ‘* I 
know of no authority by which an executive officer can compromise 
and settle a claim in favor of the United States, except that conferred 
by sections 295, 409, 3229, and 3469, Revised Statutes.” He brings 
the subject to my attention with a view of securing some uniform 
action. To this end I submitted the communication to the Commis- 
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sioner of the General Land Office for report, which is now before me, 
a copy of which I also transmit herewith. 

The Commissioner of the General Land Office, doubting the authority 
of that office or of this Department to settle and compromise such 
cases, recommends that the practice heretofore followed of entertain- 
ing propositions in that office and this Department for settlement of 
timber trespasses be discontinued. 

“While I concur fully in the opinion of the Solicitor of the Treasury 
that there is no authority by which an executive officer can compromise 
a claim in favor of the United States, except that conferred by section 
3469, I do not consider said section as a restriction upon the authority 
of any executive officer to settle a claim in favor of the United States 
where such settlement is not the result of a compromise, but a set- 
tlement in full payment of the entire amount due the Government 
on such claim and where such settlement is made by the Department 
having control and jurisdiction of the subject-matter. 

The authority conferred by section 3469 is alone necessary to be con- 
sidered in the investigation of this subject. That section provides that 
‘*upon a report by a district attorney, or any special attorney or agent 
having charge of any claim in favor of the United States, showing in 
detail the condition of such claim and the terms upon which the same 
may be compromised, and recommending that it be compromised upon the 
terms so offered, and upon the recommendation of the Solicitor of the 
Treasury, the Secretary of the Treasury is authorized to compromise 
such claim accordingly. But the provision of this section shall not 
apply to any claim arising under the postal laws.” 

After a careful consideration of the question of authority of an 
executive officer to compromise a claim in favor of the United States, 
except as provided for by the section above quoted, and of the charac- 
ter of claims arising from timber depredations and the authority to 
settle the same as exercised by this Department, I have been unable 
to concur with the views of the Solicitor of the Treasury or the recom- 
mendation of the Commissioner of the General Land Office that no 
proposition for the settlement of timber depredation claims should in 
the future be entertained by this Department, or that the settlement of 
such claims effected through it is the exercise of a doubtful authority. 

It seems to me apparent that the difference of opinion as to the 
authority of this Department to settle timber depredation claims arises 
from the use of the words ‘*‘ compromise” and ‘‘ settlement” in the same 
sense, or else the impression must prevail that the settlement of such 
claim, as now authorized and executed by this Department, is a settle- 
ment made upon a compromise of a specific amount found to be due. 

Speaking of the regulations issued by the Commissionerand addressed 
to special agents, the Solicitor of the Treasury says that such regula- 
tions ‘‘ contemplate that they may receive and consider propositions to 


46 Settlement— Compromise. 


settle claims in favor of the United States arising from trespass where 
the same were not willfully committed,” and adds: ‘‘ 1know of noauthor- 
ity by which an executive officer can compromise and settle a claim in 
favor of the United States except that conferred by sections 295, 409, 
3229, and 3469, Revised Statutes.” If it is intended by this that no 
authority exists in this Department to settle a claim upon a compro- 
mise of the amount found to be due, I concur in that view; but if it is 
intended that there is no authority in this Department to ascertain and 
determine what amount is due, and to settle such claim by receiving 
the full amount so found to be due, I do not concur. 

A compromise implies a mutual concession or an agreement to 
receive in payment a less sum than the amount found to be due, and 
it is in this sense that the term is employed in section 3469. I do not 
understand that the settlement of such claims as authorized by this 
Department is a settlement of that character. 

The general power and authority conferred upon this Department 
respecting public lands includes the duty and authority to protect from 
depredation the timber thereon, and to seize what is cut and taken 
away from them wherever it may be found. It follows that in the 
exercise of that power and duty this Department has full authority to 
ascertain and determine under the law the extent of such depredation, 
the value of the timber cut and destroyed, the character of the tres- 
pass, and when the amount of the claim has been ascertained to receive 
payment of the full amount of such claim in satisfaction thereof. 
(Wells v. Nickles, 104 U. S., 447; Wooden Ware Company v. United 
States, 106 U. S., 432.) 

In the execution of this power and duty special agents have been 
appointed, who are directed to investigate and report upon all cases of 
timber trespass, and to receive propositions for settlement of the same. 
The instructions issued to special agents require. the trespasser to sub- 
mit with his proposition for settlement a sworn statement showing the 
character of the trespass, the amount of the timber, its value when 
standing in the tree, when felled and cut into logs, when delivered at 
the landing, when dete ed at the mill, when manufactured into lum- 
ber, and its value in its position and condition when purchased i 
the party in whose possession it was found. 

In respect to the character of the trespass, the Supreme Court, in 
the case of Wooden Ware Company v. The United States, supra, have 
announced certain rules which have been embraced in the instructions 
to special agents. Under the sworn statement so furnished, and the 
rules adopted for their guidance, the special agents investigate and 
report upon the claim, by which means the amount due the Govern- 
ment is officially ascertained and determined. A claim due the 
Government arising from timber depredations is a claim for an unas- 
certained amount, which the Secretary of the Interior, through the 
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officers and agents of this Department, finds and determines. A set- 
tlement made with the trespasser by receiving payment of the amount 
so found to be due is in no sense a compromise, but payment in full of 
the claim due to the Government; and I can see no reason for invoking 
the action of the judicial department to ascertain and determine that 
which the executive department in the scope of its authority has 
already determined, or to enforce payment by suit when the trespasser 
offers to discharge his liability without suit. 

The special agents may report the character of the trespass, the 
amount and the value, or either of these facts, different from that 
shown by the sworn statement of the trespasser; as, for instance, the 
trespasser may claim that he is an innocent purchaser from an unin- 
tentional trespasser, and may offer to pay the value of the timber at 
the time when taken. The special agent may report that the trespass 
was willful, of which the purchaser had notice, and may recommend 
settlement at the full value of the property at the time and place of 
demand. Upon further investigation by the special agent or upon 
examination by the Commissioner or the Secretary, it may be determined 
that the purchase was made without notice of wrong, but from a willful 
trespasser, and that the timber should be settled for at the value of the 
property at the time of purchase, to which the trespasser may agree 
and settle. While the amount paid may be greater than the amount 
originally offered and less than the amount originally reported by the 
Government officials, it is not a compromise of the claim, but a deter- 
mination from the facts of the case of the amount due the Government. 

If after that amount has been ascertained the trespasser either 
declines to pay or is unable to pay it, but offers a less amount, there is 
no authority in this Department to compromise the claim, but the future 
control of the case should be left with the Department of Justice. 

This question was incidentally passed upon by the Solicitor-General, 
acting as Attorney-General, in his letter of August 25 last, addressed 
to this Department, relative to the seizure of timber taken from the 
public lands, from which I infer that the Department of Justice con- 
curs in the view herein expressed; but as this question was not directly 
involved in the matter referred to I do not feel at liberty to claim it as 
authority for this opinion. 

Being satisfied that this Department not only has authority, but that 
it is its duty to take jurisdiction of and to settle all such cases in the 
manner herein stated, I have for this reason so fully presented the 
matter for your consideration, with the request that if you should not 
agree in this opinion you will concur in submitting the matter to the 
Attorney-General for his opinion thereon. 


48 Settlement— Criminal Liability. 
SETTLEMENT—CRIMINAL LIABILITY. 


A proposition of settlement submitted with the understanding that, if accepted, 
criminal proceedings for the trespass will be waived, will be rejected. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
October 23, 1900. 


By your office letter ‘‘P” of the 4th instant, signed by the Acting 
Commissioner, there was submitted for my consideration the report, 
with accompanying papers, of Special Agent H. H. Schwartz, of your 
oflice, relative to a timber trespass committed upon certain described 
lands in Minnesota by the C. A. Smith Lumber Company, a corpora- 
tion of that State. The timber, amounting in the aggregate to over 
200,000 feet of white and Norway pine, was cut under contract with 
the administratrix of the estate of George A. Barclay, and the aggre- 
gate value of the timber in the position and condition where found is 
shown to be $1,702.70. 

The C. A. Smith Lumber Company, through its vice-president, has 
offered to settle its liability by paying the full value of the timber as 
stated. 

Without repeating all the facts set forth in your letter and the special 
agent’s report, it is sufficient to say that the special agent states the 
trespass to have been willfully committed, either by one Craig (who 
was the agent of said company) to make a showing for the company, 
or else by instructions from the company. The special agent, how- 
ever, recommends, in view of all the facts in the case—and you concur 
therein—that the proposition of settlement be accepted. The ground 
upon which the special agent bases his recommendation is that criminal 
conviction could not be obtained in this case against either Craig or 
C. A. Smith. Craig, in his judgment, could not be convicted, because 
he would show that he was working by the month and that there was 
no inducement for him to commit a trespass; that the C. A. Smith 
Lumber Company is one of the largest lumber concerns in the State, 
and that a man with the wealth and social and political influence of 
Smith could not be convicted. 

Attached to his formal report in the case is a letter from Special 
Agent Schwartz to you, in which he discusses at some length what, in 
his judgment, should be the policy of the Department in dealing with 
cases of this character, and your office letter calls my special attention 
to, and requests my special consideration of, that letter. 

The substance of the special agent’s letter is that where a trespass is 
committed and where, in the judgment of the agent, after investigation, 
a criminal conviction can not be obtained, and an offer is made to settle 
for the full value of the timber, that such propositions should be 
accepted and criminal prosecution waived, He, of course, does not 
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recommend that such a rule should be promulgated by the Depart- 
ment, but rather that the principle should find expression in the prac- 
tice thereof. 

He urges that it will be practically impossible for an agent to obtain 
from a trespasser a proposition to pay the full value of the timber if 
he can not be practically assured that no criminal prosecution will fol- 
low, because such a proposition would be a tacit admission on the part 
of the trespasser of criminal liability. He also says that it is a com- 
paratively easy matter to obtain a proposition from a trespasser to pay 
the stumpage value of the timber, because that furnishes him an easy 
manner of purchasing Government timber; but that when trespassers 
are made to know that they will be required to pay the full value of 
the timber whenever they cut from public lands and that there is no 
profit to be obtained therefrom, such tresspasses will cease; and you 
concur in that statement and affirm that it accords with the experience 
of your office. 

I have carefully considered the letter of the special agent and your 
office letter transmitting it. I am especially impressed with the state- 
ment made by your office that convictions in criminal action against 
wealthy individuals or corporations are rarely obtained, and that when 
they are obtained a mere nominal fine is usually the result, and that 
with every failure to convict the prestige of the Government is lowered, 
and trespassing upon the Government lands becomes more defiant and 
frequent. 

If, as stated, convictions are rarely secured, it is an indication either 
the cases are not properly investigated and prepared in the first 
instance by the officers of this Department, or that there is a woeful 
lack of vigor and efficiency in their prosecution. If it is the former, it 
should be corrected at once. If the latte1% the attention of the Depart- 
ment of Justice should be called to it without delay. 

It is inconceivable to my mind that where there is a case of willful 
trespass, where the facts are undisputed or clearly established, where 
the property of the Government has been taken willfully and deliber- 
ately, whether by a rich man or a poor one, that the arm of the Govy- 
ernment is not strong enough to administer adequate punishment and 
vindicate the majesty of the law. 

I am aware of the difficulties with which special agents have to con- 
tend in the investigation and preparation of these cases, but if they are 
carefully and conscientiously investigated and prepared, and, where 
willful in character, vigorously prosecuted, both civilly and criminally, 
better results will, in my judgment, be obtained than by adopting the 
policy suggested by Mr. Schwartz and your office, and would not put 
the Department in the attitude of condoning a violation of the law. 

The effect of the policy suggested by the special agent and your office 
- might be as good upon the individual, but it would not be so, in my 
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judgment, upon the community; for the next individual disposed to 
trespass upon the public lands would feel that he could do so with 
impunity, as in case of detection the only inconvenience he would be 
required to suffer would be to pay the Government the value of the 
timber. 

Besides, the judgment of the most capable special agent and others, 
familiar with local sentiment and conditions, as to the probability of 
obtaining a conviction in such cases, is often at fault. Such instances 
are known to the Department. 

Existing laws, if vigorously enforced, are amply adequate to protect 
and preserve the public timber, and it is to secure such an enforcement 
of those laws that this Department should bend its energies. There 
will, of course, arise cases of willful trespass where it will be advisable 
to accept the proposition of settlement and waive criminal proceed- 
ings, the evidence being insufficient to convict. But this is not such 
a case, and as the proposition of settlement appears to have been sub- 
mitted with the understanding that, if accepted, criminal proceedings 
would be waived, it is hereby rejected, and you are directed to pre- 
pare the case for submission to the Attorney-General for the institu- 
tion of both civil and criminal proceedings against all the parties 
involved. 


WELLS v. NICKLES. 
(104 U. 8., 444.) 


While no act of Congress expressly authorizes the Secretary of the Interior or other 
officer of the Land Department to appoint timber agents, the appropriation of 
money by Congress to pay them is a recognition of the validity of their appoint- 
ment. 

Where the instructions of the Commissioner of the General Land Office directed the 
agents to seize and sell timber cut on the public lands, and also authorized them 
to compromise with the trespasser on his paying a reasonable compensation for 
the timber cut and taken away, Held, That a compromise so made by which he 
pays all the costs and expenses of the seizure, and gives bond to pay for the tim- 
ber when its value shall be ascertained, pursuant to the agreement, is binding on 
the United States. 

This compromise, should, in violation of its terms, the property be seized and sold 
by such agents, is evidence of his title and right of possession in his action 
against their vendee for the recovery of the property. 


SETTLEMENT FOR TRESPASS UNDER ACT OF JUNE 3, 1878 (20 STAT., 89). 


* * * * * * * 
Src. 5. That any person prosecuted in said States and Territory 
for violating section two thousand four hundred and sixty-one of the 
Revised Statutes of the United States who is not prosecuted for cut- 
ting timber for export from the United States, may be relieved from 
further prosecution and liability therefor upon payment, into the court 
wherein said action is pending, of the sum of two dollars and fifty cents 
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per acre for all lands on which he shall have cut or caused to be cut 
timber, or removed or caused to be removed the same: Provided, That 
nothing contained in this section shall be construed as granting to the 
person hereby relieved the title to said lands for said payment; but he 
shall have the right to purchase the same upon the same terms and 
conditions as other persons, as provided hereinbefore in this act: And 
Further provided, That all moneys collected under this act shall be coy- 
ered into the Treasury of the United States. And section four thou- 
sand seven hundred and fifty-one of the Revised Statutes is hereby 
repealed, so far as it relates to the States and Territory herein named. 

The provisions of this act are extended to all the public-land States 
by the act of August 4, 1892 (27 Stat., 348). (See p. 101.) 


PAYMENT OF $2.50 PER ACRE, UNDER SECTION 5 OF THE ACT OF JUNE 
8, 1878 (20 STAT., 89), ONLY RELIEVES FROM CRIMINAL LIABILITY. 


UNITED STATES vw. SCOTT ET AL. 


Circuit court, northern district of California (89 Fed. Rep., 900. ) 


Pusiic Lanps—Curtrinc TiMBER—PAYMENT FOR LAND. 

A party prosecuted for cutting timber on the public lands under section 2461, 
Revised Statutes, is only relieved from the criminal prosecutions and liabilities 
provided for in said section 2461 by payment of $2.50 per acre for the land on 
which it is cut, in pursuance of the provisions of the act of 1878 (1 Supp. Rev. 
Stat., p. 169, sec. 5); he is not relieved from his civil common-law liability to 
the United States as owner of the land for the value of the timber cut. 


SETTLEMENT OF TRESPASS BY PURCHASE OF THE LAND TRESPASSED 
UPON. 


(Act of June 15, 1880; 21 Stat., 237.) 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That when any lands of the 
United States shall have been entered and the Government price paid 
therefor in full no criminal suit or proceeding by or in the name of the 
United States shall thereafter be had or further maintained for any 
trespasses upon or for or on account of any material taken from said 
lands, and no civil suit or proceeding shall be had or further main- 
tained for or of account of any trespasses upon or material taken from 
the said lands of the United States in the ordinary clearing of land, in 
working a inining claim or for agricultural or domestic purposes or for 
maintaining improvements upon the land of any bona fide settler or 
for or on account of any timber or material taken or used by any per- 
son without fault or knowledge of the trespass or for or on account of 
any timber taken or used without fraud or collusion by any person 
who in good faith paid the officers or agents of the United States for 
the same or for or on account of any alleged conspiracy in relation 
thereto: Provided, That the provisions of this section shall apply only 
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to trespasses and acts done or committed and conspiracies entered into 
prior to March first, eighteen hundred and seventy-nine: And provided 
Further, That defendants in such suits or proceedings shall exhibit to 
the proper courts or officer the evidence of such entry and payment 
and shall pay all costs accrued up to the time of such entry. 


* * * * * * * 


Src. 4. This act shall not apply to any of the mineral lands of the 
United States; and no person who shall be prosecuted for or proceeded 
against on account of any trespass committed or material taken from 
any of the public lands after March first, eighteen hundred and seventy- 
nine, shall be entitled to the benefit thereof. 


SALE OF PUBLIC TIMBER. 


Public timber unlawfully cut may be disposed of by public sale after 
advertisement, or by private sale, either with or without previous 
advertisement. (See Department of Justice to Secretary of the Inte- 
rior, August 23, 1886, p. 56). 

Advertising must be by consent of Secretary of the Interior. (See 
Rey. Stat., 1878, sec. 3828.) 


- DISPOSITION OF MONEYS COLLECTED FOR:-DEPREDATIONS UPON 
PUBLIC LANDS. 


MOIETY. 


Src. 4751. All penalties and forfeitures incurred under the provi- 
sions of sections twenty-four hundred and sixty-one, twenty-four hun- 
dred and sixty-two, and twenty-four hundred and sixty-three, Title 
‘‘The Public Lands,” shall be sued for, recovered, distributed, and 
accounted for, under the directions of the Secretary of the Navy, and 
shall be paid over, one-half to the informers, if any, or captors, where 
seized, and the other half to the Secretary of the Navy for the use of 
the Navy pension fund; and the Secretary is authorized to mitigate, 
in whole or in part, on such terms and conditions as he deems proper, 
by an order in writing, any fine, penalty, or forfeiture so incurred. 


(Act of Apr. 30, 1878; 20 Stat., 46.) 
* * * * * * * 

Snc. 2. * * * Provided, That all moneys heretofore, and that 
shall hereafter be, collected for depredations upon the public lands 
shall be covered in the Treasury of the United States as other moneys 
received from the sale of public lands: And provided further, That 
where wood and timber lands in the Territories of the United States 
are not surveyed and offered for sale in proper subdivisions, conven- 
ient of access, no money herein appropriated shall be used to collect 
any charge for wood or timber cut on the public lands in the Territo- 
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ries of the United States for the use of actual settlers in the Terri- 
tories and not for export from the Territories of the United States 
where the timber grew: And provided further, That if any timber 
cut on the public lands shall be exported from the Territories of the 
United States, it shall be liable to seizure by United States authority 
wherever found. 


TIMBER LANDS IN THE STATES OF CALIFORNIA, OREGON, NEVADA, AND 
IN WASHINGTON TERRITORY. 


(Chapter 151; approved June 3, 1878; 20 Stat., 89.) 
* * * * x * * 


Src. 5. That any person prosecuted in said States and Territory for 
violating section two thousand four hundred and sixty-one of the 
Revised Statutes of the United States who is not prosecuted for cut- 
ting timber for export from the United States, may be relieved from 
further prosecution and liability therefor upon payment, into the 
court wherein said action is pending, of the sum of two dollars and 
fifty cents per acre for all lands on which he shall have cut or caused 
to be cut timber, or removed or caused to be removed the same: Pro- 
vided, That nothing contained in this section shall be construed as 
granting to the person hereby relieved the title to said lands for said 
payment; but he shall have the right to purchase the same upon the 
same terms and conditions as other persons, as provided hereinbefore 
in this act: And further provided, That all moneys collected under 
this act shall be covered into the Treasury of the United States. And 
section four thousand seven hundred and fifty-one of the Revised 
Statutes is hereby repealed, so far as it relates to the States and Terri- 
tory herein named. 

The act of August 4, 1892 (27 Stat., 348), extends the provisions of 
this act to all the public-land States. 


MOIETY CLAUSE OF SECTION 4751, U.S. R. S., MODIFIED AND PARTLY REPEALED. 
(17 Op., p. 592.) 


The provisions in section 2 of the act of April 30, 1878, chapter 76, requiring moneys 
collected for depredations upon the public lands to be covered into the Treasury, 
in effect modifies section 4751, Revised Statutes, only as to that part of the pen- 
alties, etc., recovered which was payable under the latter section to the Secretary 
of the Navy; it does not affect the part payable thereunder to informers. 

Section 5 of the act of June 3, 1878, chapter 151, applies to the Pacific States and 
Washington Territory, and repeals section 4751, Revised Statutes, only so far as 
concerns such States and Territory. 


DEPARTMENT OF JUSTICE, July 19, 1883. 


Str: Yours of the 16th instant incloses a note addressed to yourself 
from the United States attorney for eastern Michigan, which informs 
you that certain fines under section 2461, Revised Statutes, are now in 
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the registry of the district court for his district, and that he supposes 
them to be distributable under your direction (to the informer, etc.) 
under section 4751. 

You also inclose certain letters upon the same subject from the files 
of your Department (dated September 12, 1879, September 3, 1880, 
and October 14, 1880), in the course of which the Solicitor of the 
Treasury intimates a doubt whether section 4751 has not been in 
effect repealed by the act of April 30, 1878 (chap. 76, sec. 2), such 
doubt being, as he says, somewhat affected by the circumstance that 
this section was subsequently (act of June 3, 1878, chap. 151, sec. 5) 
expressly repealed as to certain States only. 

Upon the whole matter you ask how far your powers under section 
4751 have been modified by subsequent legislation, the practical ques- 
tion being that as to distribution, presented above, in eastern Michigan. 

As my attention has not been called to any subsequent legislation 
other than the acts of 1878 cited in your letter, I will confine what I 
have to say to their operation only. 

Section 4751 makes a threefold provision as to its subject-matter, 
i. e., depredations upon timber standing upon the public lands: (1) Suits 
therefor shall be under the direction of the Secretary of the Navy; 
(2) one-half of any penalties, ete., recovered shall be paid to informers 
and the other half to the Secretary of the Navy, and (3) the Secretary 
is authorized to mitigate penalties, etc., so incurred. 

Thereupon the act of April, 1878, provided ‘‘that all moneys here- 
tofore and that shall hereafter be collected for depredations upon the 
public lands shall be covered into the Treasury of the United States as 
other moneys received from the sale of public lands” (Supp. Rev. Stat., 
316), and the act of June 3, 1878 (Supp. Rev. Stat., 828)—the main pur- 
pose of which was to provide for the sa/e of the public timber lands 
in the Pacific States and Washington Territory—after repeating the 
provision just quoted for all sales so to be made, goes on immediately 
thereafter to expressly repeal section 4751 so far as concerns such 
States and Territories. 

Referring to the threefold operation of section 4751 above mentioned, 
it is plain that it is not repealed by the act of April, 1878. For 
instance, this latter enactment does not touch the powers of the Sec- 
retary as regards the superintendence of suits or the mitigation of 
penalties. The opinion of the Attorney-General of February 17, 1882, 
referred to by you, goes upon this view, although it is one only énev- 
dental to the point which he there discusses. 

I am now asked in effect how far this act modifies the provision 
designated above as ‘‘(2).” 

In my judgment it applies only to that part of the penalty which is 
payable to the Secretary. 

Since the year 1831, when the provisions of section 4751 were first 
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enacted, it has become the general policy of the United States to require 
that all moneys collected in behalf of the United States shall be paid 
into the Treasury (Rey. Stat., sec. 3617). Some exceptions thereto,’ 
not depending upon any special reason, which here and there had 
escaped attention, are gradually disappearing. I regard the provision 
of the above act of 1878 merely as putting an end to one of these 
exceptions. 

This is the more evident from the circumstance that it operates 
expressly upon all collections theretofore as well as upon those there- 
after. Asthe legislature could not have meant to disturb the informer’s 
rights in the former cases—at all events in many of them—it appears 
that they were not advertent, or therefore referring, to such rights 7m 
any case. 

So that what is meant is, that so much of such money as is collected 
for the United States shall be paid into the Treasury, and not, as there- 
tofore, to the Secretary. The emphasis is upon the disposal, not the 
proportion of certain moneyed interests of the United States. 

That this is the true interpretation appears also from a correspond- 
ing passage in the act of June, 1878, where, although section 4751 is 
expressly repealed, yet express provision (ex abundantz) is added as to 
the payment ¢nto the Treasury of the proceeds of the sales therein 
ordered; as if it had not been enough to repeal the provision which 
gave what had been, to a certain extent, the equivalents of such pro- 
ceeds to the Secretary, but were necessary also to direct expressly that 
the proceeds themselves shall follow the general direction of public 
moneys. 

The two acts of 1878, therefore, have their distinct operations, that 
of April applying to the whole country, and merely directing that 
whatever moneys vest in the United States under section 4751 shall 
thereafter be paid into the Treasury, that of June applying to certain 
localities only, and for them entirely annulling section 4751, adding 
also a proviso that any moneys which might arise from the methods 
therein devised as substitutes for those referred to in section 4751 
should (in like manner) be paid ¢nto the Treasury. 

Very respectfully, 
S. FH. PHILLIES, 
Acting Attorney- General. 
The SECRETARY OF THE Navy. 
MOIETY CLAUSE OF SECTION 4751, U. 8. R.S., REPEALED AS REGARDS ALL PUBLIC- 
LAND STATES. 
DEPARTMENT OF JUSTICE, 
Washington, D. C., May 9, 1895. 

Str: Replying, as promised by my letter to you of the 15th ultimo, 
to your inquiries concerning the proper construction of section 2461, 
R. S. U.8., relating to timber trespass on public lands, and section 
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4751, R. S., relative to the moiety allowed to informers, as affected by 
the act of June 3, 1878 (20 Stat., 89; 1 Supp. R. S., p. 169), relating 
to public lands in California, Oregon, Nevada, and Washington Ter- 
ritory, providing for settlement of prosecutions and repealing said 
section 4751, and as affected by the act of August 4, 1892 (27 Stat., 348), 
making general as to all public-land States the said act of 1878, I will 
say that I perceive no reason for doubting that prosecutions in Wis- 
consin under said section 2461 are covered by the provision of the act 
of 1878 (as amended by said act of 1892) in regard to settlement of 
prosecutions for the sum of $2.50 peracre. As relates to informers, I 
am of the opinion that said section 4751 is repealed as to all the ‘* public- 
land States,” which, of course, includes Wisconsin. If you, or any 
informer, desire decisive settlement of these points, you may institute 
a test case in order to bring them before the court. 
Respectfully, 
RicHarp OLNEY, 


Attorney-General. 
Mr. H. E. Briggs, 
United States Attorney, Madison, Wis. 


SEIZURE. 


TIMBER UNLAWFULLY CUT ON PUBLIC LANDS. 
(18 Op., 484.) 


The Land Department has authority to make seizure, through its officers or agents, 
of timber unlawfully cut on the public lands. 

Timber unlawfully cut on the public lands, which has been seized by duly authorized 
agents of the Land Department and is in their custody, may be disposed of by 
that Department; and whether this be done by public or private sale, with or 
without previous advertisement, is'a matter entirely discretionary therewith. 

DEPARTMENT OF JUSTICE, August 23, 1886. 
Str: By your letter to the Attorney-General of the 14th ultimo 
attention is called to a communication received by you from the Com- 
missioner of the General Land Office, a copy of which was transmitted 
therewith, touching the disposition of a large quantity of timber 
alleged to have been unlawfully cut on the public lands in Montana 

Territory and which has recently been seized as the property of the 

United States under instructions from that office, and the question 

presented for consideration is, Whether the Commissioner may ‘‘ direct 

the sale of the property so seized; and, if so, whether it may be dis- 
posed of at private sale, and in such way as may be both to the advan- 
tage of the Government and to the benefit of the community, without 

advertising the same?” Having carefully examined this subject, I 

now beg to submit the following in reply: 

The question proposed seems to involve a preliminary inquiry, 
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namely, as to the authority of the officers of the Land Department to 
make seizure of timber unlawfully cut on the public lands. Upon 
this point I entertain no doubt. 

Congress has provided a remedy for the protection of the timber on 
the public lands by imposing certain penalties and forfeitures (see sec. 
2461 and 2462, Rev. Stat.; also sec. 3 of the act of June 3, 1878, chap. 
150, and sec. 4 of the act of June 3, 1878, chap. 151), which can only 
be enforced by indictment or information; and by section 2 of the act 
of April 30, 1878, chapter 76, it is further provided ‘‘ that if any tim- 
ber cut on the public lands shall be exported from the Territories of the 
United States it shall be liable to seizure by United States authority 
wherever found.” 

But these statutory remedies are not the only ones available to the 
Government. In Cotton v. United States (11 How., 229) it was held 
that the United States have a right to bring an action of trespass 
guare clausum fregit against a person for cutting and carrying away 
trees from the public lands. Agreeably to the doctrine of that case 
the United States may resort to the same civil remedies for the protec- 
tion of their property which are open to any other proprietor. Thus 
they may seize the timber cut, arrest it by replevin, or recover dam- 
ages in trespass for the taking and conversion. (United States ». Cook, 
19 Wall., 594.) These are the ordinary remedies given by the common 
law for the recovery of personal property or its value. Seizure or 
recaption (which is one of them) is a remedy by the mere act of the 
party injured, and may be resorted to for the recovery of such property 
where its exertion will not endanger the public peace. (3 Black. 
Com., 4.) 

Authority to exert this remedy in behalf of the United States must 
be deemed to belong to the Commissioner of the General Land Office, 
under the supervision of the Secretary of the Interior, as a power 
included in the general duties respecting the public lands which are 
devolved upon him (sec. 453, Rev. Stat.). Such authority, indeed, has 
long been asserted and frequently exercised by the Land Department 
through its officers or agents, the latter acting under instructions issued 
by the Commissioner, with the sanction of the Secretary. Referring to 
this, the Supreme Court, in Wells v. Nickles (104 U.S., 447), observes: 

The Department of the Interior, under the idea of protecting from depredation - 
timber on the lands of the Government, has gradually come to assert the right to 
seize what is cut and taken away from them wherever it can be traced. In aid of 
this the registers and receivers of the Land Office have, by instructions from the Sec- 
retary of the Interior, been constituted agents of the United States for these pur- 
poses, with power to appoint special agents under themselves. If any authority to 
do this was necessary, it may be fairly inferred from appropriations made to pay the 
services of these special timber agents. 

In that case a compromise by timber agents with a trespasser respect- 
ing the disposition of timber cut by him on the public lands and seized 
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by such agents, which was made in conformity to instructions of the 
Commissioner of the General Land Office, was held to be valid. This 
amounts to an affirmation of the authority of the Commissioner, through 
those agents, to act for the United States in matters connected with 
timber depredations on the public domain; and I think it safe to say 
that under such authority the remedy by recaption or seizure, as well 
as any other of the before-mentioned common-law remedies, may be 
resorted to for the recovery of timber unlawfully cut on the public 
lands, according to the circumstances of the case. While I entertain 
no doubt as to the existence of the remedy by seizure, yet its liability to 
abuse and to become an instrument of oppression demand that it should 
be used with judicious discretion and only in clear or emergent cases, 
and except in such cases the regular procedure of the courts should 
be preferred. 

As to the authority of the Commissioner to dispose of such timber 
by public or private sale, where the same has been seized by duly 
authorized agents of the Land Department and remains in their cus- 
tody, I apprehend that this power exists, subject to the general super- 
vision or direction of the Secretary of the Interior. There being no 
statutory provision covering a case of that kind, or regulating the dis- 
position of the property, it must be regarded as a subject left to the 
Land Department to be dealt with in such manner as in the judgment 
of that Department will best protect the interests of the Government. 
As the property is perishable in its nature, and its custody may involve 
expense, it is not only within the power but it is the duty of the 
Department, for the avoidance of loss to the Government, to convert 
the same into money; and whether this be done by public or private 
sale is a matter entirely discretionary with it. While ordinarily the ~ 
public interests (which are always to be kept in view) will be best 
subserved by a public sale after advertisement, yet I perceive no 
objection, legal or other, to a private sale either with or without pre- 
vious advertisement, where the mode of disposal is advantageous to 
the Government, but as a general rule public sale should be had. 

In direct response to the question presented by you, I therefore sub- 
mit that, in my opinion, the Commissioner may direct the sale of the 
property seized, and that ‘‘it may be disposed of at private sale, and 
in such way as may be both to the advantage of the Government and 
to the benefit of the community without advertising the same.” 

I am, sir, very respectfully, 
G. A. JENKS, 
Acting Attorney-General. 
The SECRETARY OF THE INTERIOR. 


Seizure. 5Y 
WELLS v. NICKLES. 
(104 U. S., 444.) 


While no act of Congress expressly authorizes the Secretary of the Interior or other 
officer of the Land Department to appoint timber agents, the appropriation 
of money by Congress to pay them is a recognition of the validity of their 
appointment. 

Where the instructions of the Commissioner of the General Land Office directed the 
agents to seize and sell timber cut on the public lands, and also authorizes them 
to compromise with the trespasser on his paying a reasonable compensation for 
the timber cut and taken away: Held, That a compromise so made by which he 
pays all the costs and expenses of the seizure, and gives bond to pay for the 
timber when its value shall be ascertained, pursuant to the agreement, is bind- 
ing on the United States. : 

This compromise, should, in violation of its terms, the property be seized and sold 
by such agents, is evidence of his title and right of possession in his action 
against their vendee for the recovery of the property. 


(Act of Apr. 30, 1878; 20 Stat., 46. ) 


Src. 2. * * * And provided further, That if any timber cut on the 
public lands shall be exported from the Territories of the United States, 
it shall be liable to seizure by United States authority wherever found. 


THOMAS STEPHENSON v. WiLLIAM-L. P. LirrLe AND OTHERS. 


Supreme court of Michigan (10 Mich. Rep,, 433). 
* * * * * * * 


The General Government has all the common-law rights of an individual in respect 
to depredations committed upon the public lands, and the Commissioner of the 
General Land Office—being the proper executive department to enforce those 
rights—in the absence of legislation by Congress on the subject—may lawfully 
direct the seizure and sale by the local land officers, on behalf of the Govern- 
ment, of timber cut by trespassers on the public lands. 

The party guilty of a fraudulent admixture of saw logs owned by himself with those 
owned by another, so that it is impossible any longer to identify his own, loses 
all interest in them, and is remediless if such other person appropriate the whole 
mass to his own use. Per Manning, jr., Christiancy, J., concurring. Campbell, 
J., dissented, holding that where the evidence showed the logs to be of a uniform 
value per thousand feet the person who had intermingled them was entitled to 
reclaim from the common mass an equivalent to his own logs. Martin, Ch. J., 
gave no opinion on this question. 

Per Martin, Ch. J.: The person whose property another has fraudulently admixed 
with his own has the right to take possession of the whole mass for the purpose 
of separating and securing, or of disposing of, the portion belonging to himself; 
and if it can not be separated, and he advertise and sell his interest in the whole, 
he does not thereby render himself liable to the other for the conversion of his 
property. He has at the very least, as respects the property so commingled, the 
rights of a tenant in common. 
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Norris ET AL. v. UNITED STATES. 


Circuit court, western district of Louisiana (44 Fed. Rep., 735). 


Action FoR TimBER Cur on Pusiic LAND—BuRDEN OF PROOF. 

Where in an action by the United States to recover the value of logs cut on 
public land the plaintiff’s evidence shows that the defendant purchased from the 
trespasser and converted to his own use a large number of logs, among which 
were some of those cut from the public land, the burden is on the defendant to 
show that all the logs so bought by him were not so cut. 


ConFusIon oF Goops. 

Where the logs so cut were mixed in the river with a large quantity of other 
logs, so that the identical logs could not be conveniently separated, the United 
States thereby acquired a proportionate interest in the entire mass of logs, under 
Rey. Civil Code La., art. 528, which provides that ‘‘when a thing has been 
formed by a mixture of materials belonging to different proprietors, * * * if 
the materials can not be separated without inconvenience, their owners acquire 
in common the pro rata of the thing.”’ 


HANDFORD ET AL v. UNITED STATES. 


Circuit.court of appeals, eighth circuit (92 Fed. -Rep., 88). 


Unirep Strates—Action To Recover Logs. 

Where the United States claims the ownership of logs in the possession of 
another, on the ground that they were cut from Government land, its remedy, like 
that of an individual, is by an action of replevin or trespass. It can not seize the 
logs from one having them in his possession, and, by filing a libel against them, 
cast upon him the burden of proving his ownership, and a district court is 
without jurisdiction of such a proceeding. 


UNITED STATES v. Prick TRADING COMPANY ET AL. 


Circuit court of appeals, eighth circuit (109 Fed. Rep., 239). 


* * * * * * * 


TIMBER WRONGFULLY CuT—SUBSEQUENT SALE FOR AUTHORIZED UsmE. 

Where timber has been wrongfully cut from public lands of the United States, 
and while in the hands of a purchaser has been claimed as the property of the 
United States by its agent, the title of the Government can not be divested by a 
subsequent sale of the timber by such purchaser to a railroad company for use 
in the construction of its road, although the company would have had the right 
to cut it for such purpose had it been standing. 


TIMBER UNLAWFULLY CUT ON INDIAN LANDS. 


(A9Opsip2 70>) 


Where a large quantity of standing timber (about 4,000,000 feet) was unlawfully cut 
by trespassers on the Fond du Lac Indian Reservation, in Minnesota, and left 
lying thereon—the land from which the timber was cut being held in common by 
the Indian bands for whom it was reserved by the ordinary Indian title: Advised, 
(1) that the United States have the absolute ownership of the timber thus cut; 
(2) that the Indians have no interest therein whatever, and that it in no way 
appertains to the Indian Bureau or its agents to assume charge thereof; (3) that 
such timber may be sold for and on account of the United States, but that sale 
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should be made by the Commissioner of the General Land Office, under the 
supervision of the Secretary of the Interior. Opinion of Acting Attorney-Gen- 
eral Jenks of August 23, 1886 (18 Op., 484), concurred in. (See p. 56.) 
See United States ». Cook (19 Wall., 591), cited on page 62. 
See, also, ‘‘ Timber on Indian allotments and Indian reservations” 
(19 Op., p. 232), cited on page 149. 


SAWMILLS ON PUBLIC LANDS. 


[Acting Commissioner of General Land Office to Secretary of the Interior, March 2, 1886, in case of 
public timber trespass by Robert H. Longwell, Colorado. ] 


* * * Thave to state that lam not aware of any statute expressly 
authorizing the seizure and sale of sawmills erected on the public domain 
by timber depredators or intruders thereon, but I am of the opinion 
that the title to such mills should be held to be in the United States 
under the principle of common law which gives to the owner of real 
estate all houses, fixtures, and other improvements placed thereon by 
strangers without the knowledge and consent of such owner. The 
depredator in this case had no color of right or title to the land nor 
license to go upon the same, and the mill was erected thereon without 
authority. As soon as the material was attached to the land it became 
a part of the realty, and the title passed to the Government. (See 
Sedgwick and Tait on Trial of Titles to Land, pp. 361, 690, and Gerald 
Real Estate, p. 107.) 

I would suggest, as the United States attorney expresses doubt as to 
whether the mill can be seized prior to the termination of the suit for 
the trespass, that the parties be restrained by injunction from removing 
the mill and appurtenances from the land pending the determination 
of the suit for damages. 

See Erhardt v. Boaro and others, cited on page 64. 


CUT TIMBER. 
NOT A PART OF THE REALTY. 


ScHULENBERG ET AL. v. HARRIMAN. 
(21 Wall., 44.) 


* * * * * * * 


Where the title to land remains in the State, timber cut upon the land belongs to the 
State. Whilst the timber is standing it constitutes a part of the realty; being 
severed from the soil, its character is changed; it becomes personalty, but its 
title is not affected; it continues as previously the property of the owner of the 
land, and can be pursued wherever it is carried. All the remedies are open to 
the owner which the law affords in other cases of the wrongful removal or con- 
version of personal property. 

Where logs cut from the lands of the State without license have been intermingled 
with logs cut from other lands, so as not to be distinguishable, the State is enti- 
tled, under the law of Minnesota, to replevy an equal amount from the whole 
mass. The remedy afforded by the law of Minnesota in such case held to be 
just in its operation and less severe than that which the common law would 
authorize. 


62 Cut Timber—Right of Occupancy. 
HUTCHINS ET AL. v. KING. 


(1 Wall., 53.) 


Growing timber constitutes a portion of the realty, and is embraced by a mortgage 
of the land. When it is severed from the freehold without the consent of the 
mortgagee, his right to hold it as a portion of his security is not impaired. 

When the amount due according to the stipulation of the mortgage is paid, the lien 
of the mortgage upon the timber thus severed is discharged, and the property 
reverts to the mortgagor, or any vendee of the mortgagor. Any sale of the 
timber by the mortgagee, or assignee of the mortgagee, after such payment is a 
conversion for which an action will lie by the mortgagor or his vendee. 


D. cut and piled posts on lands belonging to the State. While he 
was thus engaged R. purchased the land, and afterwards replevied the 
posts, some of which were cut before and some after the purchase. 
Hed, that R. had no title to those cut prior to his purchase. (United 
States Digest, Vol. II, p. 590 (1869); Rogers v. Bates, 1 Mich. (N. P.), 93.) 

The sale of standing timber is the sale of an interest in real estate, 
and a subsequent purchaser by warranty deed of the land with notice 
of such sale can not maintain trespass against the prior purchaser of 
the timber for cutting and removing the timber. (United States 
Digest, Vol. VII, p. 839; Russell v. Meyers, 32 Mich., 522.) 


USE OF CUT TIMBER BY VIRTUE OF A RIGHT OF OCCUPANCY. 
UNITED STATES v. Cook. 
(19 Wall., 591.) 


Timber standing on lands occupied by the Indians can not be cut by them for the 
purposes of sale alone; though when it is in their possession, having been cut 
for the purpose of improving the land—that is to say, better adapting it to con- 
venient occupation—in other words, when the timber has been cut incidentally 
to the improvement, and not cut for the purpose of getting and selling it—there 
is no restriction on the sale of it. 

The Indians, having only a right of occupancy in the lands, the presumption is 
against their authority to cut and sell the timber. Every purchaser from them 
is charged with notice of this presumption. To maintain his title it is incum- 
bent on him to show that the timber was rightfully severed from the land. 

The United States may maintain an action for unlawfully cutting and carrying away 
timber from the public lands. 

* a * * * * * 


The Chief Justice delivered the opinion of the court: 

We think the action was properly brought, and that it may be 
maintained. 

The right of the Indians in the land from which the logs were taken 
was that of occupancy alone. They had no power of alienation except 
to the United States. The fee was in the United States, subject only 
to this right of occupancy. This is the title by which other Indians 
hold their lands. It was so decided by this court as early as 1823 in 


Cut Timber—Right of Occupancy. 63 


Johnson v7. McIntosh.“ The authority of that case has never been 
doubted.? The right of the Indians to their occupancy is as sacred as 
that of the United States to the fee, but it is only a right of occu- 
pancy.° The possession when abandoned by the Indians attaches itself 
to the fee without further grant.@ 

This right of use and occupancy by the Indians is unlimited. They 
may exercise it at their discretion. If the lands in a state of nature 
are not ina condition for profitable use, they may be made so. If 
desired for the purposes of agriculture, they may be cleared of their 
timber to such an extent as may be reasonable under the circumstances. 
The timber taken off by the Indians in such clearing may be sold by 
them. But to justify any cutting of the timber, except for use upon 
the premises, as timber or its product, it must be done in good faith for 
the improvement of the land. The improvement must be the principal 
thing, and the cutting of the timber the incident only. Any cutting 
beyond this would be waste and unauthorized. 

The timber while standing isa part of the realty, and it can only be 
sold as the land could be. The land can not be sold by the Indians, 
and consequently the timber, until rightfully severed, can not be. It 
can be rightfully severed for the purpose of improving the land, or the 
better adapting it to convenient occupation, but for no other purpose. 
When rightfully severed it is no longer a part of the land, and there is 

“no restriction upon its sale. Its severance under such circumstances 
is, in effect, only a legitimate use of the land. In theory, at least, the 
land is better and more valuable with the timber off than with it on. 
It has been ¢mproved by the removal. If the timber should be severed 
for the purposes of sale alone—in other words, if the cutting of the 
timber was the principal thing and not the incident—then the cutting 
would be wrongful, and the timber when cut become the absolute 
property of the United States. 

These are familiar principles in this country and well settled, as 
applicable to tenants for life and remainder-men. Buta tenant for life 
has all the rights of occupancy in the lands as a remainder-man. The 
Indians have the same rights in the lands of their reservations. What 
a tenant for life may do upon the lands of a remainder-man the Indians 
may do upon their reservations, but no more. 

In this case it is not pretended that the timber from which the saw 
logs were made was cut for the purpose of improving the land. It 
was not taken from any portion of the land which was occupied, or, so 
far as appears, intended to be occupied for any purpose inconsistent 
with the continued presence of the timber. It was cut for saie and 
nothing else. Under such circumstances, when cut, it became the 


«8 Wheaton, 574. 

61 Kent, 257; Worcester v. Georgia, 6 Peters, 580. 
¢Cherokee Nation v. Georgia, 5 Peters, 48. 
CMipeal7. 
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property of the United States absolutely, discharged of any rights of 
the Indians therein. The cutting was waste, and in accordance with 
well-settled principles the owner of the fee may seize the timber cut, 
arrest it by replevin, or proceed in trover for its conversion. 

The Indians having only a right of occupancy in the lands, the pre- 
sumption is against their authority to cut and sell the timber. Every 
purchaser from them is charged with notice of this presumption. To 
maintain his title under his purchase it is incumbent on the purchaser 
to show that the timber was rightfully severed from the land. 

That the United States may maintain an action for cutting and 
carrying away timber from the public lands was decided in Cotton ». 
United States.“ The principles recognized in that case are decisive 
of the right to maintain this action. 

The answer of the court, therefore, to the question propounded by 
the circuit court, is in the affirmative. 

See 19 Op., 710, cited on page 60. 

See also 19 Op., 232, cited on page 149. 


INJUNCTION. 


ERHARDT v. BOARO AND OTHERS. 


Appeal from the circuit court of the United States for the district of Colorado (113 
U..8. 537). 

Mr. Justice Field delivered the opinion of the court: 

* * * It is now a common practice in cases where irremedial 
mischief is being done or threatened, going to the destruction of the 
substance of the estate, such as the extracting of ores from a mine, or 
the cutting down of timber, or the removal of coal, to issue an injunc- 
tion, though the title to the premises be in litigation. The authority 
of the court is exercised in such cases, through its preventive writ, to 
preserve the property from destruction pending legal proceedings for 
the determination of the title. (Jerome v. Ross, 7 Johns., ch. 315, 
332; Le Roy v. Wright, 4 Sawyer, 530, 535.) 


NICHOLS v. JONES AND ANOTHER. 


Circuit court northern district of Alabama (19 Fed. Rep., 855). 
INJUNCTION. 
Injunctions are granted to prevent trespasses as well as to stay waste where 
the mischief would be irreparable, and to prevent a multiplicity of suits. 


WILSON AND OTHERS v. ROCKWELL AND OTHERS 


Circuit court district of Colorado (29 Fed. Rep., 674). 


InJuNcTION—TRESPASS—TITLE. 
A party showing an equitable title to realty will be protected against tres- 
passers by injunction, though the location of the legal title has not been finally — 
determined. 


@11 Howard, 229. 
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THEODORE LE Roy v. GEORGE WRIGHT ET AL. 


Circuit court northern district of California (4 Sawyer, 530). 
% *% x * % % * 
Courts or Equity wILt Not INTERFERE. 

Courts of equity will not ordinarily interfere to injoin the commission of a 
threatened trespass to real property unless the trespass be one going to the 
destruction of the substance of the estate, such as the extracting of ores, the 
cutting down of timber, the digging of coal, and the like. The jurisdiction of 
the court in such cases is asserted for the preservation of the property pending 
proceedings at law for the determination of the title. 


UNITED STATES v. GEAR. 


(3 Howard, 120.) 
* * ¥* * * * * 
Digging lead ore from the lead mines upon the public lands of the United States is 
such a waste as entitles the United States to a writ of injunction to restrain it. 


INJUNCTION TO STAY WASTE. 


An injunction to stay waste is allowed as a matter of course. (United 
States Digest, Vol. I, p. 401 (1863); Markham v. Howell, 33 Ga., 508.) 

Mines, quarries, and timber are protected by injunction, upon the 
ground that injuries and depredations upon them are or may cause 
irreparable damage, and also with a view to prevent a multiplicity of 
actions for damages that might accrue from a continuous violation of 
the rights of the owners. In such cases the plaintiffs right need not 
be first established at law. (United States Digest, Vol. II, p. 359 
(1871); West Point Iron Co. v. Reymert, 45 N. Y., 703.) 

The unlawful quarrying and removal of stone wherein consists the 
chief value of land may be restrained by injunction. (United States 
Digest, Vol. XVI, p. 347; Althen v. Kelly, 32 Minn., 280.) 

Entry on land and digging up and removing fruit trees thereon is 
waste which may be enjoined. (United States Digest, Vol. XVI, p. 347; 
Silva v. Garcia, 65 Cal., 591.) 

An injunction will be granted to stay waste threatened or being com- 
mitted. (United States Digest, Vol. XVII, 337; Sheridan v. McMullin, 
12 Oreg., 150.) 


INSTITUTION OF CIVIL PROCEEDINGS. 


No civil proceedings in connection with timber trespasses on public 
lands should be instituted in the name of the United States without 
instructions from the proper authority. See the following letter and 
the subjoined regulations of the Solicitor of the Treasury referred to 


therein: 
DEPARTMENT OF JUSTICE, 
Washington, D. C., September 16, 1895. 
Str: I have the honor to acknowledge the receipt of your letter of the 12th instant, 
in which you request that reply may be made to certain inquiries contained in a 
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letter of the Acting Commissioner of the General Land Office (a copy whereof you 
inclose) in regard to the institution of civil proceedings in timber trespass cases by 
United States district attorneys in the various States and Territories without recom- 
mendation from the Department of the Interior or instructions from this Department. 

(1) Considering the several inquiries in their order, I beg to state that I was not 
aware, until informed by the said letter of the Acting Commissioner, of his office 
having received information to that effect, that United States attorneys, or any 
United States attorney, had instituted civil actions for timber trespass without the 
recommendation or instructions referred to. By the first paragraph of the regula- 
tions made by the Solicitor of the Treasury, with the approbation of the Attorney- 
General, for the observance of United States attorneys and marshals, which regula- 
tions are embodied in the pamphlet of ‘Instructions to United States Marshals, 
Attorneys, Clerks, and Commissioners,’ issued by the Attorney-General July 1, 1895, 
it is provided that, except in extraordinary cases of emergency, no United States 
attorney will commence or defend a civil suit or proceeding in court, in the name or 
for the benefit of the United States, without instructions from the office of the Solici- 
tor of the Treasury, or by direction of the Attorney-General, or some person or court 
authorized by law so to direct. This provision is found upon pages 52 and 53 of said 
pamphlet, a copy of which I haye the honor to hand you herewith. 

(2) Should civil action be commenced by a United States attorney, in disregard of 
said regulation, it would not, in my opinion, render the action void, or jeopardize 
the interests of the United States involved therein, but would constitute merely a 
violation of a departmental regulation, and not a violation of law. 

(3) It is not now, and so far as I have been able to ascertain, it has not been the 
practice of this Department to direct the institution of civil proceedings in timber 
trespass cases, except upon the recommendation of the Department of the Interior. 

Respectfully, 
Jupson Harmon, Attorney-General. 

The SECRETARY OF THE INTERIOR. 


REGULATIONS OF THE SOLICITOR OF THE TREASURY. 


The following are regulations prescribed by the Solicitor of the 
Treasury under authority of sections 377 and 379, Revised Statutes, 
which must be fully and carefully complied with: 


1. No United States attorney will commence or defend a civil suit or proceeding in 
court, in the name or for the benefit of the United States, without instructions from 
this office or by direction of the Attorney-General or some person or court authorized 
by law so to direct, except in extraordinary cases, where some material interest of 
the United States would, in his opinion, be lost or endangered by delay; and in such 
cases, he will immediately report his action with his reason therefor. 

2. Whenever a United States attorney shall receive from a public officer, or shall 
in any other manner become possessed of information which shall lead him to believe 
that a trespass upon the property of the United States, or an infraction of its reve- 
nue or other laws, has been committed, he will immediately report such information 
to this office, with his opinion as to the propriety of instituting suit; or in case the 
remedy of the United States would, in his opinion, be lost or endangered by delay, 
he may immediately commence a suit, and report the same, with his reason for such 
proceeding. 
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TIMBER ON MINERAL LANDS. 


Mineral lands are those which are more valuable for the mineral 
therein (except coal) than for agricultural purposes or for the timber 
thereon. 

The right to take timber from mineral lands for building, agricul- 
tural, mining, or other domestic purposes is specially provided for by 
the following act of Congress: 


[Act of June 3, 1878, Chap. 150; 20 Stat., 88.] 


AN ACT authorizing the citizens of Colorado, Nevada, and the Territories to fell 
and remoye timber on the public domain for mining and domestic purposes. 

Beit enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That all citizens of the United 
States and other persons, bona fide residents of the State of Colorado 
or Nevada, or either of the Territories of New Mexico, Arizona, Utah, 
Wyoming, Dakoto, Idaho, or Montana, and all other mineral districts 
of the United States, shall be, and are hereby, authorized and per- 
mitted to fell and remove, for building, agricultural, mining, or other 
domestic purposes, any timber or other trees growing or being on the 
public lands, said lands being mineral, and not subject to entry under 
existing laws of the United States, except for mineral entry, in either 
of said States, Territories, or districts of which such citizens or persons 
may be at the time bona fide residents, subject to such rules and regu- 
lations as the Secretary of the Interior may prescribe for the protection 
of the timber and of the undergrowth growing upon such lands, and 
for other purposes: Provided, The provisions of this act shall not 
extend to railroad corporations. 

Sec. 2. That it shall be the duty of the register and the receiver of 
any local land office in whose district any mineral land may be situated 
to ascertain from time to time whether any timber is being cut or used 
upon any such lands, except for the purposes authorized by this act, 
within their respective land districts; and, if so, they shall immediately 
notify the Commissioner of the General Land Office of that fact; and 
all necessary expenses incurred in making such proper examinations 
shall be paid and allowed such register and receiver in making up their 
next quarterly accounts. 

Src. 3. Any person or persons who shall violate the provisions of 
this act, or any rules and regulations in pursuance thereof made by the 
Secretary of the Interior, shall be deemed guilty of a misdemeanor, 
and, upon conviction, shall be fined in any sum not exceeding five hun- 
dred dollars, and to which may be added imprisonment for any term 
not exceeding six months. 
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CIRCULAR. 
(29 L. D., 571.) 


RULES AND REGULATIONS GOVERNING THE USE OF TIMBER ON PUBLIC 
MINERAL LANDS. 5 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuineton, D. C., January 18, 1900. 

By virtue of the power vested in the Secretary of the Interior by 
the first section of the act of June 3, 1878, entitled ‘* An act authoriz- 
ing the citizens of Colorado, Nevada, and the Territories to fell and 
remove timber on the public domain for mining and domestic pur- 
poses,” the following rules and regulations are hereby prescribed: 

1. The act applies to the States of Colorado, Nevada, Montana, 
Idaho, Wyoming, North Dakota, South Dakota, and Utah, and the 
Territories of New Mexico and Arizona, and all other mineral districts 
of the United States. 

2. The land from which timber may be felled or removed under the 
provisions of this act must be known to be of a strictly mineral char- 
acter and ‘‘not subject to entry under existing laws of the United 
States, except for mineral entry.” Parties who take timber from the 
public lands under assumed authority of this act must stand prepared to 
show that their acts are within the prescribed terms of the law grant- 
ing such privilege, the burden being on such parties of proving by a 
preponderance of evidence that the Jand from which the timber is 
taken is ‘‘ mineral” within the meaning of the act. 

3. The privileges granted are confined to citizens of the United States 
and other persons, bona fide residents of the States, Territories, and 
other mineral districts provided for in the act. 

4. The uses for which timber may be felled or removed are limited 
by the wording of the act to ‘‘ building, agricultural, mining, or other 
domestic purposes.” 

5. No timber is permitted to be felled or removed for purposes of 
sale or traflic, or to manufacture the same into lumber or other timber 
product as an article of merchandise, or for any other use whatsoever, 
except as defined in section 4 of these rules and regulations. 

6. No timber cut or removed under the provisions of this act may 
be transported out of the State or Territory where procured. 

7. No timber is permitted to be used for smelting purposes, smelt- 
ing being a separate and distinct industry from that of mining. 

8. No growing trees of any kind whatsoever less than eight inches 
in diameter are permitted to be cut. 

9. Persons felling or removing timber under the provisions of this 
act must utilize all of each tree cut that can be profitably used, and 
must dispose of the tops, brush, and other refuse in such manner as to 
prevent the spread of forest fires. 
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10. These rules and regulations shall take effect February 15, 1900, 
and all existing rules and regulations heretofore prescribed under said 
act by this Department are hereby rescinded. 

W. A. RicHarps, 
Acting Commissioner. 
Approved, January 18, 1900. 
EK. A. Hrrencock, Secretary. 


FORCE AND EFFECT OF RULES AND REGULATIONS BY THE SECRE- 
TARY OF THE INTERIOR UNDER THE ACT OF JUNE 3, 1878 (20 
STAT., 88). 


(z) The rules and regulations as to the cutting of timber upon the 
public lands of the United States prescribed by the Secretary of the 
Interior under laws, United States, Forty-fifth Congress, second ses- 
sion, chapter 150, will be considered such an act of the executive 
department of the United States as the courts will take judicial notice 
of under Revised Statutes, Montana, division 1, section 625; and it is 
not necessary to set out such rules in a complaint seeking to recover 
for an infringement thereof. 

(6) Said eo is constitutional, and the rules and regulations of the 
Secretary of the Interior made thereunder are not unconstitutional 
as trenching upon the domain of the legislative department of the 
Government. 

(c) In the absence of any statutory license in the matter, the cutting 
of timber less than 8 incltes in diameter constitutes a trespass. (See 
Land Office Report for 1887, p. 479, case of United States v. Williams 
and another; 6 Mont., 379.) 

At the September term, 1886, of United States district court, Boise 
City, Idaho, Judge Broderick presiding, four Chinamen (Wing Ling, 
Ah Sin, et al.) were convicted of timber trespass on the public mineral 
lands for failing to utilize all of each tree cut that could profitably be 
used, and to take precautions to guard against the spread of forest 
fires, as required by Department regulations, under the act of June 3, 
1878. (Circular, August 5, 1886, section 8; see Land Office Report 
for 1887, p. 480.) 


UNITED STatTsEs v. REDER. 


District court, South Dakota (69 Fed. Rep., 965). 


Pusiic Lanps—Currina Timper From MinErAL LANpS—INDICTMENT. 

On the trial of an indictment for cutting timber from the mineral lands of the 
United States for purposes other than those connected with building, agricul- 
tural, mining, or other domestic uses contrary to the act of June 3, 1878, the 
intent is wholly immaterial, and it is only necessary to show that the prohibited 
acts were done. 
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SaME—REGULATIONS BY SECRETARY OF THE INTERIOR. 

One who cuts and removes timber from the mineral lands of the United States 
and sells the same, or the lumber manufactured therefrom, without taking from 
the purchaser any statement in writing as to the purposes for which the same is 
intended to be used, as required by the regulations made by the Secretary of the 
Interior under the authority of the act of June 3, 1878, is guilty of a violation 
of that statute and subject to the penalties prescribed by it. 


UnITED STatsEs v. Mapison A. TIpPron. 


United States circuit court, South Dakota, western division. 
INSTRUCTIONS OF THE COURT, FEBRUARY 18, 1896. 


Hon. A. D. THomas, Presiding Judge: 

It is charged in the indictment that Madison A. Tipton committed 
the offense set forth, on the 3d day of August, 1894, in Pennington 
County. 

I wish, in the first place, to advise you that the date alleged in the 
indictment, the 3d day of August, 1894, is not material when you come 
to consider the proof. When you come to the proof, it is not necessary 
to show that the offense, if any was committed, was in fact committed 
on that particular day alleged in the indictment. The indictment was 
found and filed in this court the 25th of September, 1895, and if you 
find that an offense was in fact committed, and committed within three 
years prior to that time, to wit, the 25th day of September, 1895, that 
answers the purpose of the statute and the rule of law. 

In order that you may definitely understand the issues which you 
have to find—which you have to determine—I will read the indictment, 
or that portion which is material. It is charged that ‘‘ Madison A. 
Tipton, late of Pennington County, in said district, on the 3d day of 
August, 1894, at Pennington County, unlawfully did cut, cause, and 
procure to be cut a large amount of timber, to wit, a large number of 
pine trees then and there growing and being on the public lands of the 
United States, the said trees then and there being and growing in one 
of the public-land districts of the United States of America, to wit, 
the State of South Dakota, with the intent then and there to export 
the same from the State of South Dakota, and with the intent then 
and there to dispose of the same contrary to the form, force, and effect 
of the statutes of the United States in such case provided, and con- 
trary-to the rules and regulations in pursuance thereof made by the 
Secretary of the Interior.” 

You will notice that the gist of the offense charged is the intent; 
that is, the gist of the offense is that he cut, caused, and procured to 
be cut timber, as charged, with the intent, first, to export it out of the 
State of South Dakota, and, second, to dispose of it contrary to the 
statute and the rules prescribed by the Secretary of the Interior. 

To this indictment the defendant has interposed the plea of not 
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guilty, and by that plea has put the prosecution to the proof of all the 
material allegations of the indictment with that degree of certainty 
required in all criminal cases. 

The indictment seems to have been drawn under section 4, chapter 
151, found in the Supplement of the Statutes of the United States, and 
reads as follows, or that portion which is material for us at present: 

‘* That after the passage of this act” (that was June, 1878) ‘‘ it shall 
be unlawful to cut, or cause or procure to be cut, or wantonly destroy, 
any timber growing on any of the lands of the United States in said 
States and Territories” (and I would say that this law, by another law, 
is made applicable to the State of South Dakota. Understand me, this 
law which I now read is made applicable to this State by law of Con- 
gress), ‘‘ or remove, or cause to be removed, any timber from said public 
lands with intent to export or dispose of the same.” And then provides 
for punishment and conviction. 

The charge in this indictment is cutting, causing and procuring to be 
cut, with the intent stated in the indictment. 

Now, it has been shown by the evidence on the part of the Govern- 
ment that these lands from which the timber was alleged to have been 
taken and cut, or rather cut, were mineral lands of the United States, 
and therefore it is proper for me to read you another law, which must 
be taken in connection with the statute which I have just read. That is 
the law of June 3, 1878, found in 20 Statutes at Large, 88, chapter 150: 

‘* That all citizens of the United States and other persons bona fide 
residents of the States of Colorado,” etc. (including Dakota), ‘‘and all 
other mineral districts of the United States shall be, and are hereby, 
authorized and permitted to fell and remove for building, agricultural, 
mining, or other domestic purposes any timber or other trees growing 
or being upon the public lands, said lands being mineral and not sub- 
ject to entry under existing laws of the United States except for min- 
eral entry, in either of said States, Territories, or districts of which 
such citizens or persons may be at the time bona fide residents, subject 
to such rules and regulations as the Secretary of the Interior may pre- 
scribe for the protection of the timber and of the undergrowth growing 
upon such lands, and for other purposes.” 

It is provided in section 3 of the act which I have just read as 
follows: 

** Any person or persons who shall violate the provisions of this act 
or any rules and regulations in pursuance thereof made by the Secre- 
tary of the Interior shall be deemed guilty of a misdemeanor,” and 
upon conviction shall be punished as prescribed in that statute. 

The law is that it is competent for the Congress of the United States 
to provide in this class of cases as well as others, and it has been the 
constant practice of Congress to provide that the head of the Depart- 
ment, in this case the Secretary of the Interior, shall make rules and 
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regulations for the proper carrying out of the law, the proper execu- 
tion of it, provide various details, and when the rules and regulations 
of the head of the Department, in this case the Secretary of the Inte- 
rior, are made pursuant to the law they have the force and effect of 
law, become a part of the law. 

While from section 4, which I first read, it would be a violation of 
the statute to cut or cause to be cut timber with the intention to export 
or dispose of the same, the law I just read—that is, the mineral law so 
called—permits certain persons to cut and remove timber from the 
mineral lands under certain conditions. It is necessary to remember 
what those conditions are. In other words, under section 4, which I 
first read, it is an offense to cut and remove timber, as you have heard 
there, with the intent to export or dispose of it contrary to the statute, 
contrary to the law which you have heard there. Now, the Govern- 
ment has granted a license to certain parties on certain conditions to 
cut timber and procure it to be cut upon the mineral lands of the 
United States, as in the statute I have read to you. 

You will have to remember and consider whether this timber, if 
caused or procured to be cut, was cut under the regulations prescribed 
by this statute, and in accordance with certain rules of the Secretary 
of the Interior, to which I will call your attention. 

First, who are the persons that may cut? Citizens of the United 
States, and other persons, bona fide residents of the State of South 
Dakota. They are authorized and permitted to fell and remove, for 
what? For building, for agricultural, for mining, or other domestic 
purposes. If upon the mineral lands of the United States, as therein 
designated, subject to such rules and regulations as the Secretary of 
the Interior may prescribe for the protection of the timber and 
undergrowth, and for other purposes. 

The Government owns these lands; it owned them at the time stated 
in the indictment, and it had a right to provide that no person should 
go upon those lands and cut or procure to be cut any timber for any 
purpose. It had a right to do that; but it saw fit to grant a license to 
certain persons under certain conditions by which timber might be 
cut, or some portion of it, as you have heard. The Government giving 
that license had a right to prescribe the conditions under which per- 
sons could exercise that license. Therefore it has,as you have heard, 
prescribed certain conditions designated in the statute, and it is therein 
provided that cutting, removing, etc., must be subject to the rules and 
regulations prescribed by the Secretary of the Interior. 

Now, the Secretary of the Interior has prescribed certain rules. 
Two of those rules I will read and call your attention to. The courts 
and juries take judicial notice of those rules. They need not be proven 
as a part of the evidence. We take notice of them as of the law when 
made pursuant to the authority of Congress. I advise you these rules 
are made by the Secretary of the Interior pursuant to an act of Congress. 
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The first is rule 3: ‘‘ No person not a citizen or bona fide resident of 
a State, Territory, or other mineral district provided for in said act is 
permitted to fell or remove timber from mineral lands therein.” (No 
person not a citizen or bona fide resident of the State.) ‘*And no per- 
son, firm, or corporation felling or removing timber under this act 
shall sell or dispose of the same, or the lumber manufactured there- 
from, to any other than citizens and bona fide residents of the State 
and Territory where such timber is cut, nor for any other purpose than 
for the legitimate use of said purchaser for the purposes mentioned in 
said act,” namely, for building, mining, agriculture, or other domestic 
purposes. 

Rule 4: ‘‘ Every owner or manager of a sawmill or other person fell- 
ing or removing timber under the provisions of this act shall keep a 
record of all timber so cut and removed, stating time when cut, names 
of parties cutting the same, or in charge of the work, and describing 
the land from whence cut by legal subdivisions if surveyed, and as near 
as practicable if not surveyed, with a statement of the evidence upon 
which it is claimed that the land is mineral in character, and stating 
also the kind and quantity of lumber manufactured therefrom, together 
with the names of parties to whom any such timber or lumber is sold, 
dates of sale, and the purposes for which sold; and shall not sell or 
dispose of such timber, or lumber made from such timber, without 
taking from the purchaser a written agreement that the same shall not 
be used except for building, agricultural, mining, or other domestic 
purposes within the State or Territory; and every such purchaser shall 
further be required to file with said owner or manager a certificate, 
under oath, that he purchases such timber or lumber exclusively for 
his own use, and for the purposes aforesaid.” 

Now, you have noticed as I have read to you and called your atten- 
tion to the statute, that by section 3 ‘‘ any person or persons who shall 
violate the provisions of this act, or any rules and regulations in pur- 
suance thereof, made by the Secretary of the Interior, shall be deemed 
guilty of a misdemeanor,” and punished as provided by law. As I said 
to you, the gist of the crime charged, the gist of the offense alleged, is 
the intent with which it was done, if at all, by the defendant. The 
question whether he intended to violate the law or not is not material. 
The question is, Did he cut, or cause or procure to be cut, timber with 
the intent to export or dispose of it contrary to law, as I have read it 
to you? That is the gist of the question. He had no right to cut for 
speculative purposes. If he cut at all it must be in accordance with 
the law and license of the Government. 

That is a question for you to determine. Did the defendant cut, or 
cause or procure to be cut, timber on the mineral lands? Naturally, 
did he cut it himself, or cause it to be cut, or procure it to be cut? 
This is one question of fact that on the very threshold, from the evi- 
dence of this action, you will have to determine. 
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In this case, as generally, it is not practicable, or possible, often, to 
get direct evidence of an ultimate fact. Perhaps nobody saw the act 
done. So the jury, in this class of cases, as you do in your various 
affairs of life, draw inferences and conclusions—such conclusions and 
inferences as you think ought to be drawn from all the facts and cir- 
cumstances established to your satisfaction. Take the evidence that 
you had before you; when you become satisfied, if you do, that it is 
true and reliable, draw such inferences as to whether or not this 
defendant cut or caused or procured somebody else to cut this timber 
for the purposes that he was manufacturing it, if you find he was 
manufacturing any timber; then the fair and reasonable inference. 
Draw such inferences as you think ought to be drawn. 

If you find from the evidence that he cut, caused or procured to be 
cut, timber, then you come to the main question, With what intent did 
he cut it? Now, it is impossible to get into the human mind for the 
purpose of seeing the workings of the mind. If we could obtain 
access to it we would know but little about it. You must get at the 
intent in this case, as you do in every case of the kind—from the acts, 
from the circumstances that surround the matter—and then draw such 
conclusions as you think ought to be drawn from the facts and eir- 
cumstances established to your satisfaction; draw such conclusions as 
to what the intent was. Because it is a lawsuit and because you have 
taken upon yourselves the oaths of jurors you do not surrender your 
common sense, your good judgment, your reasoning powers. You 
carry them into the jury box and everywhere you go; in your jury 
box, as in your various business relations of life, you are to use 
them and appropriate the evidence and draw such inferences and con- 
clusions as your good judgment dictates to be drawn from the facts 
and circumstances. 

The first question involved in this indictment is, Did the defendant 
cut, or cause or procure to be cut, timber upon the mineral lands of 
the United States, in the county of Pennington, this State, with intent 
to export it from and out of the State of South Dakota? There are 
really, you might say, two offenses charged. The question has been 
raised on that subject, and there is a bill to be submitted to you. 
That is first for you to determine, Did he cut, or cause or procure to 
be cut, timber, and, if so, did he do so with intent to export it from 
the State of South Dakota? 

There is no law which permits any person to do that. No person 
can go upon the public lands, mineral or otherwise, under conditions 
certainly that apply to this case, so far as we are concerned in the 
investigation of this matter, and cut and remove timber for the pur- 
pose of exporting from the State; certainly not on the mineral lands 
under the statute which I have read. If you find that he did so cut, 
cause or procure to be cut, timber with that intent, then you are at 
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liberty to find the defendant guilty. If you come to the conclusion 
or fail to find that the Government has established that proposition 
beyond reasonable doubt, then you should pass that question, because 
unless you so find you can not convict him of the alleged offense. 

Then you turn your attention to the other question which is involved 
in that indictment. Did he cut any timber, cause or procure it to be 
cut, on the lands, as therein described, with the intent to dispose of 
it contrary to the statute and rules as laid down and which I have 
given you? 

I am of the opinion in this case, and so charge you, that it is ineum- 
bent upon the prosecution to satisfy you by evidence beyond a reason- 
able doubt that the defendant did cut, cause or procure to be cut, 
timber from the mineral lands, as charged in the indictment, with 
intent to dispose of the same contrary to the statute and the rules 
prescribed by the Secretary of the Interior; that the burden in this 
case rests upon the prosecution. 

Now, has the Government. satisfied you, because it is incumbent 
upon it to do so, that the defendant cut, or caused or procured to be 
cut, timber from the lands described in the indictment for purposes 
other than for building, mining, agricultural, or other domestic pur- 
poses? As I understand, the Government has assumed that responsi- 
bility and maintains it in this case—claims that the responsibility 
rests upon it, as I understand from the officers. 

You will look this evidence all over and examine it with care. 
Something has been said about a Black Hills jury. From what I have 
seen of the men who come to the Black Hills—I have had some expe- 
rience with them for many long years—I believe, and have so stated 
many a time, that a case will receive the same careful, honest, and 
intelligent consideration from them that it would receive from any 
other part of the State. I dismiss that question. I assume that you feel 
the same responsibility to do your duty as the court must feel to do his. 

Now, you will look this case over, consider it from all the different 
standpoints, view this evidence, consider and weigh and scrutinize it 
with care, and reach just such a conclusion as your good judgment 
dictates. It is for you, under the rules given by the court, to ascer- 
tain what the truth is, and when you have ascertained it it is your 
duty to bring it to light by your verdict. 

The Government of the United States comes in here like anybody 
else. It has no right that the humblest citizen has not, but it, as well 
as the defendant, is entitled to your good, honest, intelligent judgment. 

It is claimed by the prosecution from the evidence that this defend- 
ant was manufacturing, and for the purpose of selling lumber to a rail- 
road company; that the defendant was engaged in that business. You 
take all the subsequent facts as you find them from the evidence; con- 
sider them all. For the purpose of getting at the intent you may con- 
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sider what a man did before and after, to enable you to get at the 
intent with which he did the act, if at all. The law provides that a 
railroad company has a right ‘‘to take from the public lands adjacent 
to the line of said road, material, earth, stone, and timber necessary for 
the construction of said railroad.” 

‘‘Also ground adjacent to such right of way for station buildings, 
depots, machine shops, side tracks, turn-outs, and water stations, not 
to exceed in amount twenty acres for each station, to the extent of one 
station for each ten miles of its road,” upon the public lands of the 
United States. 

It would not be a violation of the law of the statute for a party to 
dispose of the timber cut upon the public domain to a railroad company 
for the purpose named. Now, in order to get at the intent you may 
consider this matter, whether or not he was selling, or had sold or dis- 
posed of in any manner, or was about to sell any lumber to a railroad 
company for purposes of construction as a road. He would have no 
right to sell, and the railroad company would have no right to buy, 
for the purpose of repairs, but for the purpose of construction they 
have the right. And if a party cut timber from the public lands with 
the intent to dispose of it to the railroad company for purposes of con- 
struction only, that would not be a violation of the law; but with the 
intent to dispose of it for other purposes than that to be used by the 
railroad company for other purposes except for construction, it would 
be a violation. 

You take these acts of the defendant after and before for the purpose 
of coming at the intent with which he cut, or caused or procured to be 
cut, the timber, if you find he did so, and to that extent you have a 
right to consider the evidence. 

This defendant, in standing on trial in this case, as every defendant 
in this court, is presumed to be innocent until his guilt is established 
by the prosecution beyond reasonable doubt. He is permitted to take 
the stand in his behalf if he chooses to, but is not obliged to, and the 
fact that he does not take the stand does not militate against him. 

The Government is to establish its case by competent proof, and it 
must be done before any jury can convict him. 

Now a reasonable doubt. What is a reasonable doubt? We judges 
and juries have sometimes had a wrong conception of a reasonable 
doubt. Judges have many times attempted to define a ‘‘ reasonable 
doubt,” but it always seems to me that the construction, definition of 
reasonable doubt was more blind than the terms themselves. I can 
see nothing obscure in the term. It simply means a reasonable doubt 
and not. an unreasonable doubt. It is a doubt based on evidence or 
want of evidence in the case. It is not some imaginary doubt, and we 
can not in the nature of things by human testimony reduce matters to 
mathematical certainty. We have to deal with reasonable doubt; not 
imaginary doubt. If after a careful, intelligent comparison and con- 
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sideration of the entire evidence you would say and feel right in say- 
ing that you would not hesitate to act upon it in the most serious 
affairs of life, then you have no reasonable doubt. If you would so 
hesitate you have a reasonable doubt. 

The questions of fact are for your consideration, You are the 
exclusive judges of the credibility of the witnesses and of the weight 
to be given their testimony, and you must consider and determine 
whether the witnesses have told or intended to tell the truth upon the 
stand and what their testimony weighs, how much it weighs in enabling 
you to get at the truth, because that is the purpose of all the evidence, 
all the law that can be given, to get at the truth so far as the issues 
are concerned. 

If you find the defendant guilty you will say, ‘‘ We find the defend- 
ant guilty as charged in the indictment.” If you find him not guilty 
you will say ‘* Not guilty” by your verdict. In order to relieve you 
of the trouble of writing out the whole form, both forms will be handed 
to you by the deputy and you are to use the form in accordance with 
your verdict. 

In regard to selling to the railroad company for purposes of con- 
struction, I charge you to mind the statute. The railroad company 
have a right to take, and I charge you that this defendant would have | 
aright to cut and sell to the railroad company, from the lands adjacent 
to the line of the railroad, material, earth, stone, and timber necessary 
for the construction of said railroad; not to be shipped off somewhere 
else, but adjacent to that line. 


NorTHERN PaciFic RAmLRoAD CoMPANY v. LEWIS. 


3.) 


(162 U. S., 36 
In the above case the United States Supreme Court held as follows: 


A person who, without authority, cuts wood from public lands of the United States, 
not mineral, or purchases such wood so cut, and leaves it, when cut or purchased, 
upon such public lands near a railroad, has no right or possession of, or title to, or 
ownership in it, and cannot maintain an action against the corporation owning such 
railroad for its destruction by fire caused by sparks from locomotives of the company. 
(See syllabus. ) 

It also further held therein as follows: If the right to cut is claimed 
under the act of June 3, 1878 (20 Stat., 88), the burden of proof is on 
the party so claiming to show the mineral character of the land and 
his compliance with the rules and regulations of the Secretary of the 
Interior. ‘‘ The right to cut is exceptional, and quite narrow, and for 
specified purposes only. The broad, general rule is against the right. 
If the plaintiffs had acquired the right by reason of a compliance with 
the provisions of the statute the facts should have been shown by them. 
The presumption, in the absence of evidence, is that the cutting is 
illegal.” (U.S. v. Cook, 19 Wall., 591.) 
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UNITED States ». Mito J. Leee ET AL. 
District court, fourth judicial district, Montana. 
INSTRUCTIONS OF COURT. 


You are instructed that in a civil action, such as the one at bar, the 
plaintiffs are only required to prove the material allegations of the 
complaint, and the issues raised by the pleadings by a preponderance 
of evidence. 

In this territory the public lands of the United States are divided 
into three general classes, namely, agricultural lands, coal lands, and 
mineral lands. 

1. Agricultural lands are those lands that are capable of being 
brought under a state of cultivation for the production of grain, grass, 
or vegetable of any kind that may be grown in this climate, and which 
are not known to contain any valuable deposits of coal or any of the 
precious metals, such as gold, silver, lead, cinnabar, or other valuable 
minerals. 

2. Coal lands are those lands which are chiefly valuable for the coal 
known to exist therein. 

3. Mineral lands are those lands which are chiefly valuable for the 
minerals (except coal) which they contain, and which are more valuable 
for the minerals therein contained than they are as agricultural lands 
or for the timber growing thereon. Mineral lands are not subject to 
entry under the general land laws of the United States, but can only 
be located and entered as mines and mining claims under the act of 
May 12,1872. Upon such lands persons who are citizens and residents 
of the United States and the Territory may cut and remove therefrom 
the trees and timber growing thereon for domestic, agricultural, or 
mining purposes. But this right to cut timber from mineral lands does 
not give any right to persons to go upon the public coal lands or agri- 
cultural lands of the United States and cut and carry away the timber 
thereon. 

4. The authority granted by the act of June 3, 1878, to cut timber 
applies exclusively to lands which are strictly mineral in character and 
subject to mineral entry only. The defendant must prove by a prepon- 
derance of evidence that such lands are more valuable for the mineral 
than for any other purpose and that they are not suitable for agricul- 
tural purposes or cultivation, or valuable solely for the timber thereon. 

5. In this case the burden of proving the character of the land from 
which this timber was cut or taken by the defendants rests upon the 
defendants, and unless the defendants have proven by a preponderance 
of the evidence on that point that the land from which this timber was 
cut and taken is mineral land and subject to entry only as mineral 
lands, then they can not justify their entry on said jand and the cut- 
ting and carrying away of said timber. 
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6. If you believe from the evidence that the defendants took into 
their possession and sawed up into lumber and sold any logs which 
had been previously cut by other persons and had been seized by the 
United States, and which were still held by the United States, and that 
the defendants then took them and converted them to their own use, 
then it is no defense to this action whether said logs were lying on 
mineral lands or not when they were taken by the defendants and con- 
verted to their own use. 

7. The court instructs you that if the defendants knowingly went 
upon the public lands of the United States and cut and carried away 
and converted to their own use any of the trees and timber growing 
thereon and sawed the same into lumber and sold it and kept the 
money therefor, then you should find for the United States the full 
value of the lumber so cut and sold by the defendants, unless you fur- 
ther find from the evidence that the timber was cut and taken from 
mineral lands. 

8. If you find from the evidence that the defendants were mistaken 
and unintentional trespassers on the public lands of the United States, 
and that by mistake they unlawfully cut timber from said lands, not 
knowing said lands were public lands, then you may find for the United 
States the full value of the growing trees and the old logs taken by the 
defendants, unless you also find that the growing trees so found by you 
to have been cut by the defendants were cut from mineral lands as 
defined in other instructions, then, in that event, you will find for the 
United States the value of the old logs only. 

9. If you find that the defendants knowingly went upon the public 
lands and cut and carried away this timber, and that said lands were 
not by them (defendants) known to be mineral, as defined in these 
instructions, then you will find for the United States the full market 
value of the lumber after it had been sawed up by the defendants and 
the value of the logs in the mill yard that had not been sawed into 
lumber. 

10. The court instructs you that any and all statements made by any 
of the counsel in this case in reference to what they expected to prove 
by said record of the United States against Broadwater, Hubbel & Co. 
is not evidence in this cause and should not be considered by you in 
making up your verdict. 

(Given at defendants’ request:) 

If the jury believe, from a preponderance of the evidence in this 
cause, that the paper offered in evidence by the plaintiff has been 
altered or changed since it was signed by the defendants, then such 
paper would not be the paper originally signed by the defendants and 
the jury have a right to exclude such paper from their consideration. 

(Given at defendants’ request:) 

The burden of showing that the trespass was committed (if any is 
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proven) on the lands of the United States, and not otherwise, by the 
preponderance of the evidence. 

If the jury find from the evidence that the old logs were originally 
cut and severed from the soil by others than themselves, then as to 
such logs or timber cut these defendants are not responsible for the 
original cutting and severing from the soil if the defendants had no 
connection therewith at the time of cutting. (Given, but with the 
modification as follows:) But the defendants are liable if you find from 
the evidence that they unlawfully took such logs after they (the logs) 
had unlawfully been cut by others. 


UNITED STATES v. LYNDE ET AL. 


Circuit court, district of Montana (47 Fed. Rep., 297). 
n * * * * * * 

A citizen of the United States and resident of Montana Territory may lawfully cut 
and remove timber from the public mineral lands for building, agricultural, 
mining, or other domestic purposes under the statutes of the United States, 
which provide that all citizens of the United States and other persons, bona fide 
residents of certain States and Territories, including Montana, are authorized to 
fell and remove timber growing on public mineral lands, not subject to entry, 
for building, agricultural, mining, or other domestic purposes, subject to regula- 
tions prescribed by the Secretary of the Interior. 


See also U. S. v. O. A. Dodge, cited on page 180. 


RAILROAD COMPANIES CAN NOT TAKE TIMBER FROM PUBLIC LANDS 
UNDER ACT OF JUNE 8, 1878 (20 STAT., 88). 


Unirep States v. EurEKA & P. R. Co. 


Circuit court, district of Nevada (40 Fed. Rep., 419). 
Pusiic LANDS—TimspER—Cur ror Use sy RaAILnRoAD CoMPANY. 


The defendant, a railroad corporation, purchased for use upon its locomotives 
and cars, wood severed from the public mineral lands. Held, that such purchase 
and use was unlawful, and that the United States could recover from defendant 
the value of the wood so severed and purchased by it. 


TIMBER ON MINING CLAIMS. 


Locators of mining claims, so long as they comply with the law gov- 
erning their possessions, are invested by Congress with the exclusive 
right of possession and enjoyment of all the surface included within 
the lines of their locations, and it is the duty of the locator to care for 
his claim should trespass be attempted thereon, since he is concerned 
for its protection and may undoubtedly maintain suit to that end. 
(See 1 L. D., 615.) 
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UNITED STaTsEs v. Levi W. NELSON. 


District court, district of Oregon (5 Sawyer, 68). 
MINING GROUND. 

A person occupying a portion of the public land as mining ground under the 
mining law of the United States is not bound to purchase the same, but until he 
does so he has a mere license to work the ground for the precious metals therein 
and has no right to cut or use any timber growing or found thereon, except as 
the same may be necessary to enable him to mine the same conveniently. 


SAME. 

The defendant occupied 70 acres of public land as mining ground and cut tim- 
ber from 4 acres thereof in advance of his mining operations and disposed of 
the same for his own benefit, assigning as a reason therefor that by cutting the 
timber in advance of the mining operations the stumps would rot and therefore 
be more easily removed. //e/d, that this cutting was not necessary to the mining 
operation, and therefore unlawful. 


CUTTING TIMBER ON MILL SITES. 
AGB; PAGE 


If such claim be timbered claimant may cut for construction of mill, but not for sale 
for private gain. 


Commissioner McFarland to A. B. Page, Jasper, Colo., March 22, 1883. 


Yours of 5th instant received and contents noted. In reply thereto 
you are advised that any miner holding the possessory right to a vein 
or lode, or any owner of a quartz mill or reduction works, and not 
owning a mine in connection therewith, may make location of a mill 
site, as provided by section 2337, Revised Statutes, and upon comply- 
ing with the conditions specified therein may obtain patent therefor. 
The quantity of land embraced in each mill-site claim can not exceed 
5 acres, and must be nonmineral in character. If the mill-site claim is 
timbered there would seem to be no good reason why the lawful claim- 
ant should not be permitted to cut and remove the timber thereon for 
the purpose of constructing a mill, reduction works, tramways, or 
other accessory required in the development of his mining interests. 
In permitting the removal of the timber from such mill site or tract 
of nonmineral land prior to the issuance of patent therefor, it is strictly 
forbidden to make such timber an article of sale for private gain or 
speculation, but the same must be used and applied to the actual 
development of the mining interests of the individual claimant. 


TIMBER CUTTING—STATUTORY PROVISIONS. 


INSTRUCTIONS. 
(241. D:s, 187.) 


In construing the provisions contained in the two acts of June 3, 1878, and the act of 
August 4, 1892, with respect to timber cutting, it must be held that, the first 
of said acts of 1878 (20 Stat., 88), relates to all mineral lands of the United 
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States, but to none of any other character, and permits the cutting of timber on 
such lands for building, agricultural, mining, and other domestic purposes, but 
not for the purpose of sale or commerce, and that the second of said acts (20 Stat., 
89), as amended by the act of 1892, relates to all nonmineral lands of the United 
States, in all public-land States, and prohibits the cutting of timber on such 
lands, except as therein otherwise provided. 


Secretary Francis to the Commissioner of the General Land Office, 
February 23, 1897. 


Iam in receipt of your communication of May 25, 1896, asking to 
be advised as to the proper construction of the acts of Congress of 
June 3, 1878 (20 Stat., 88), June 3, 1878 (20 Stat. 89), and of August 
4, 1892 (27 Stat., 348), all of which contain provisions relating to the 
cutting of timber on the public lands. 

The act of June 3, 1878 (20 Stat., 88), which may be designated as 
act No. 1, is entitled: 


An act authorizing the citizens of Colorado, Nevada, and the Territories to fell and 
remove timber on the public domain for mining and domestic purposes— 


and the first section reads as follows: 


That all citizens of the United States, and other persons, bona fide residents of the 
State of Colorado or Nevada, or either of the Territories of New Mexico, Arizona» 
Utah, Wyoming, Dakota, Idaho or Montana, and all other mineral districts of the 
United States, shall be, and are hereby, authorized and permitted to fell and remoye, 
for building, agricultural, mining, or other domestic purposes, any timber or other 
trees growing or being on the public lands, said lands being mineral, and not subject 
to entry under existing laws of the United States, except for mineral entry, in either 
of said States, Territories, or districts of which such citizens or persons may be at the 
time bona fide residents, subject to such rules and regulations as the Secretary of the 
Interior may prescribe for the protection of the timber and of the undergrowth grow- 
ing upon such lands, and for other purposes; Provided, the provisions of this act shall 
not extend to railroad corporations. 


The second section provides that the register and receiver of local 
land offices in whose district any mineral land may be situated shall 
ascertain from time to time whether any timber is being cut upon any 
such land, except for the purposes authorized by said act, and if so, 
to report the fact to the general land office, and section three provides 
penalties for the violation of the provisions of the act. 

The other act of June 3, 1878, which may be designated as act No. 2, 
is entitled: 

An act for the sale of timber lands in the States of California, Oregon, Nevada, and 
in Washington Territory. 


The first section of this act authorizes the sale of public lands in 
‘“‘the States of California, Oregon, and Nevada and in Washington 
Territory” which are valuable chiefly for timber and stone thereon, 
but unfit for cultivation; the second and third sections specify the 
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mode of procedure in such cases, and section four prohibits the cutting 
of timber on the public lands. It reads as follows: 

That after the passage of this act it shall be unlawful to cut, or cause or procure to 
be cut, or wantonly destroy, any timber growing on any lands of the United States, 
in said States and Territory, or remove, or cause to be removed, any timber from said 
lands with intent to export or dispose of the same; and no owner, master, or con- 
signee of any vessel, or owner, director, or agent of any railroad, shall knowingly 
transport the same, or any lumber manufactured therefrom; and any person vio- 
lating the provisions of this section shall be guilty of a misdemeanor, and, on con- 
viction, shall be fined for every such offense a sum not less than one hundred nor 
more than one thousand dollars: Provided, That nothing herein contained shall 
prevent any miner or agriculturist from clearing his land in the ordinary working of 
his mining claim, or preparing his farm for tillage, or from taking the timber neces- 
sary to support his improvements, or the taking of timber for the use of the United 
States; and the penalties herein provided shall not take effect until ninety days after 
the passage of this act. 


The fifth section provides for relief from prosecutions under section 
2461 of the Revised Statutes, and the sixth section repeals all acts or 
parts of acts inconsistent with the provisions of this act. 

The third act spoken of in your letter is that of August 4, 1892 
(27 Stat., 348), and is entitled: 

An act to authorize the entry of lands chiefly valuable for building stone under 
the placer-mining laws. 

The first section of this act provides for the entry of lands chiefly 
valuable for building stone under the provisions of the law in relation 
to placer mineral claims, and the second section, which relates to the 
subject now under consideration, reads as follows: 

That an act entitled ‘‘An act for the sale of timber lands in the States of California, 
Oregon, Nevada, and Washington Territory,’’ approved June third, eighteen hun- 
dred and seventy-eight, be, and the same is hereby, amended by striking out the 
words ‘‘States of California, Oregon, and Nevada, and Washington Territory’? where 
the same occur in the second and third lines of said act, and insert in lieu thereof 
the words ‘‘public-land States,’’ the purpose of this act being to make said act of 
June third, eighteen hundred and seventy-eight, applicable to all the public-land 
States. 

The proper construction of the two acts of June 3, 1878, was con- 
sidered by the United States Circuit Court in the case of United States 
v. Smith (11 Fed. Rep., 487), particularly as to their operation within 
the State of Oregon. It was there held that act No. 2 was operative 
in that State to the exclusion of act No. 1. It was said in the course 
of that decision that the provision in act No. 2, making it unlawful to 
cut any timber on any public land in Oregon, except that cut by a 
miner or agriculturist in the ordinary working or clearing of his 
mining claim or farm is inconsistent with and repugnant to the license 
to cut contained in act No. 1, and that both provisions could not be in 
full force in the same place. This decision was cited in the decision in 
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United States 7. Benjamin (21 Fed. Rep., 285), and it was held that 
the provisions of the act (No. 1) authorizing the cutting of timber on 
the public lands was not applicable to California. 

These decisions were rendered on April 21, 1882, and August 18, 
1884, respectively. This Department on May 25, 1882, considered a 
number of cases of trespass in cutting timber on mineral lands in the 
Territory of Dakota, and gave certain instructions in the case of 
Frank P. Hardin et al. (1 L. D., 597). Secretary Teller then said: 


The act of Congress approved June 3, 1878, entitled ‘‘An act authorizing the citi- 
zens of Colorado, Nevada, and the Territories to fell and remove timber from the 
public domain for mining and domestic purposes,’ clearly authorizes the cutting of 
timber on the mineral lands of the United States for domestic use. * * * 

It has been alleged that the act of June 3, 1878, does not apply to persons cutting 
timber on the mineral lands for sale, and that to ena@le any petson to have the ben- 
efit of that act he must cut the timber for his personal use, and not for sale. Such 
a construction defeats the very intent of the act, which was to allow the settler on 
the mineral lands to have the benefit of the timber thereon growing for use within 
the Territory or State where it grew. 


The purpose and scope of the act were discussed at some length, 
and the conclusion reached is that expressed in the foregoing quota- 
tion. These views were incorporated in a circular upon said act 
issued by your office June 30, 1882, and approved by this Department 
(1 L. D., 697), it being said: 

All citizens and bona fide residents of the States and Territories mentioned therein 
are authorized to fell and remove, or to purchase from others who fell and remove, 
any timber growing or being upon the public mineral lands in said States or Terri- 
tories: Provided— 

1. That the same is not for export from the State or Territory where cut. 


2. That no timber less than eight (8) inches in diameter is cut or removed. 
3. That it is not wantonly wasted or destroyed. 


The attention of this Department was in that same year specifically 
directed to the apparent conflict in the provisions of said acts of 
June 3, 1878, by a letter from your office requesting instructions in 
regard to the administration thereof. In departmental letter of 
August 7, 1882 (1 L. D., 600), it was held in substance that the words 
‘Call other mineral districts of the United States” appearing in act 
No. 1 brought within the provisions of said act _not only.the +mineral 
lands in the States and Territories named but also those in all mineral — 
districts outside such States and Territories, it being specifically said 
that ‘‘all privileges granted to inhabitants of mineral districts of the 
States and Territories named in the act were granfed to the inhabi- 
tants of such mineral districts of California.” was held that the 
two acts could apply in the same State upowthe theory that act 
No. 1 related to mineral lands and to that class of lands only. That 
this was recognized as the proper construction is further evidenced by 
a circular of October 12, 1882 (1 L. D., 695), wherein it was said that 
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the cutting of mesquite on the public mineral lands of the United 
States was allowable under the provisions of said act No. 1, while the 
cutting of such trees upon nonmineral lands was prohibited. This 
holding seems to have been modified to a certain extent by later cir- 
culars. In the circular of May 7, 1886 (4 L. D., 521), it ™ said in 
regard to act No. 1— 

The act applies only to the States of Colorado and Nevada and to the Territories of 
New Mexico, Arizona, Utah, Wyoming, Dakota, Idaho, and Montana and other 
mineral districts of the United States not specifically provided for, and does not apply 
to the States of California or Oregon nor to the Territory of Washington. 

That is, act No. 1 was held to apply to mineral lands in all States 
and Territories therein mentioned, also to all mineral districts outside 
of the States specifically named in act No. 2, but not to mineral lands 
in the States expressly named in act No. 2, except those in Nevada, 
which is named in both acts. 

Further on in this circular it is said: 

Fourth. Timber felled or removed shall be strictly limited to building, agricul- 
tural, mining, and other domestic purposes. 

All cutting of such timber for sale or commerce is forbidden. But for building, 
agricultural, mining, and other domestic purposes each person authorized by the act 
may cut or remove for his or her own use, by himself or herself, or by his, her, or 
their own personal agent or agents only. 

The two acts of 1878, having been passed upon the same day, should 
he treated as one act and so construed, if possible, as to give each pro- 
vision of each act effect. 

Act No. 1 permits the cutting of timber for certain purposes upon 
mineral lands of the United States in the ‘‘States of Colorado or 
Nevada or either of the Territories of New Mexico, Arizona, Utah, 
Wyoming, Dakota, Idaho, or Montana and all other mineral districts 
of the United States,” and act No. 2 prohibits the cutting of timber 
on any lands of the United States in ‘‘the public-land States,” with 
the proviso, however, that nothing therein contained shall prevent any 
miner or agriculturist from clearing his land in the ordinary working 
of his mining claim or preparing his farm for tillage, or from taking 
the timber necessary to support his improvements. This statement 
presents the apparently conflicting provisions of the two laws, the 
existence of which necessitates construction. If the conclusion of the 
circuit courts, as announced in the decisions hereinbefore cited, that 
the two acts can not operate in the same place, is to be accepted as 
correct, then it will be necessary to determine which of the two is to 
prevail. 

This Department has held, however, that both acts apply in Nevada, 
and if this holding is to be adhered to it would necessarily follow that 
both acts are to be held operative in the other public-land States 
brought within the provisions of act No. 2 by the amendatory act. 


86 Acts of June 3, 1878 (20 Stat., 88 and 89). 


This rule, so long followed in the administration of these laws, should 
not be changed unless it is clearly erroneous. It has been the policy 
to regard the mineral lands in a different light from other public lands 
of the United States, and the result has been a separate and distinct 
system of laws in relation to them. It was evidently this considera- 
tion that led to the conclusion by the Department that the two acts 
might stand and both have effect in the same State. This theory 
seems to be the only reasonable one to explain the enactment of two 
laws upon the same day which are apparently contradictory. This 
construction gives effect to both laws, allowing to each operation in 
its peculiar sphere, and should be adhered to if there be nothing to 
show a contrary intention upon the part of Congress. 

The statement in instructions of April 7, 1887 (1 L. D., 600), in 
regard to act No. 2— 

By the express provision of section 2 the mineral lands in the broadest sense of that 
term are excluded from the provisions of said chapter— 
is true because the primary object of that legislation was to provide 
for the sale of lands that were not mineral in character and were at 
the same time unfit for agricultural purposes. It may be said the 
insertion of the provision in said act allowing the cutting of timber 
upon mining claims negatives the proposition that the general prohibi- 
tion against cutting was not intended to apply to minerallands. There 
is some force in that statement, but the inference has not sufficient 
weight to overcome the other express statements. 

In the instructions issued under act No. 1, June 30, 1882, it was held 
that timber might be cut from mineral lands for sale to citizens and 
bona fide residents of the States and Territories named in said act. In 
the instructions of May 7, 1886, the cutting of timber for sale or com- 
merce was forbidden, but in those of August 5, 1886, the right to cut 
timber for sale was recognized. I can not agree with this latter posi- 
tion. The express provision is that timber may be cut ‘‘ for building, 
agricultural, mining, or other domestic purposes.” If it had been 
intended to make the timber on the public lands an article of trade and 
commerce there should have been inserted therein such a provision as 
‘tor for sale to dona fide residents for such purposes.” 

The license given under this provision is in derogation of the rights 
of the public, and must therefore be strictly construed and limited to 
the cases clearly and unequivocally specified in the act. The words 
used do not include a license to cut timber for the purpose of sale, 
and such a license can not properly be included by implication. 

The proper construction of these laws would seem to be No. 1 
relates to all mineral lands of the United States, but to none of any 
other character, and permits the cutting of timber on such lands for 
building, agricultural, mining, and other domestic purposes, but not 
for the purpose of sale or commerce, while act No. 2, as amended by 
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the act of 1892, relates to all nonmineral lands of the United States in 
all public-land States, and prohibits the cutting of timber upon such 
lands, except as therein otherwise provided. 

The effect of this act No. 1 as construed by the Department having, 
as you state, ‘‘resulted in wholesale devastation of timber on such 
lands for purposes of speculation and personal gain,” affords sufficient 
reason for reconsidering the matter for the purpose of correcting the 
evil if possible. Furthermore, a change of the ruling as to the con- 
struction of said act could not affect any vested rights, as it would 
simply operate as a revocation or limitation of the unrestricted license 
to cut, recognized under the construction heretofore given said act. 
There seems therefore to be good reasons for changing the instructions 
under said act, and no valid reason against such action at this time. 

You will at once prepare instructions in accordance with the views 
herein set forth to take effect upon such future date as may seem 
proper, and submit the same for approval. 


TIMBER CUTTING—MINERAL LANDS. 
INSTRUCTIONS. 
(29 L. D., 349.) 


The act of June 3, 1878 (20 Stat., 88), with respect to timber cutting on mineral 
lands, applies to the States of Colorado, Nevada, Montana, Idaho, Wyoming, 
North Dakota, South Dakota, and Utah, the Territories of New Mexico and 
Arizona, and all other mineral districts of the United States. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
December 14, 1899. 


The Department has again considered the circular of instructions of 
March 18, 1897, in relation to the cutting of timber on mineral lands, 
and also your recommendation as to changes to be made therein. 

The change suggested relates alone to the territory to be affected by 
the act of June 3, 1878 (20 Stat., 88). 

The circular approved March 18, 1897, but never promulgated, pro- 
vides upon this point as follows: 

The act applies to the States of Colorado, Nevada, Montana, Idaho, Wyoming, 


North Dakota, South Dakota, and Utah, and the Territories of New Mexico and 
Arizona, and all other mineral districts of the United States. 


You propose to substitute for this paragraph the following: 


The operation of the act does not extend beyond the States and Territories specifi- 
cally named therein, viz: The States of Colorado, Nevada, Montana, Idaho, Wyo- 
ming, North Dakota, South Dakota, and Utah, and the Territories of New Mexico 
and Arizona, since the phrase “‘ other mineral districts of the United States,’’ used 
in the act, having no definite signification, is incapable of local application, and, 
“consequently, fails to have any effect for want of certainty. 
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In regard to this change, and referring to the construction given by 
the former circular, you say: : 

While the wording of the act is, doubtless, susceptible of this construction, the 
result of expanding the operation of the act beyond the States and Territories specifi- 
cally named therein on the strength of so vague and altogether undefined phrase as 
‘‘ mineral districts,’’ will be to render it practically impossible to administer the law in 
those States and Territories in which it becomes operative under this term, since 
it will be impossible to distinguish as to which lands in such States and Territories 
are to be recognized as constituting ‘‘mineral districts.’’ In the opinion of this 
office, this phrase is incapable of definite local application. 

To adopt your recommendation would be tosay that the words ‘‘ and 
all other mineral districts of the United States” are surplusage and of 
no effect. Such action would be obnoxious to the well-settled rules 
of construction, which require that effect shall be given to every word 
of a statute, if possible. As said by you, the words in question are 
susceptible of the construction given them in the former circular. 

Furthermore, the fact that difficulty may be met with in practically 
administering a law is not usually safe ground for ignoring a provi- 
sion thereof. 

The second section of said act indicates that effect was intended to 
be given said phrase, and at the same time points out with some degree 
of clearness that all mineral lands are to be considered as within the 
purview of said act. Said section contains the following: 

That it shall be the duty of the register and receiver of any local land office in 
whose district any mineral land may be situated to ascertain from time to time 
whether any timber is being cut or used upon any such lands, except for the pur- 
poses authorized by this act, within their respective districts. 

Accepting this provision as explaining and defining the term ‘* other 
mineral districts,” it materially lessens if it does not entirely obviate 
the difficulties referred to in your letter. 

IT agree with you that it is not necessary to include in this circular a 
reference to the act of March 3, 1891 (26 Stat., 1093), providing for 
permits to cut timber on public timber lands in certain States. That 
act has a well-defined purpose and scope of its own, and it was not 
intended by this circular to affect its operation therein. 

It does not seem necessary to go into a fuller discussion of the ques- 
tions involved, as they were all quite fully gone into by my prede- 
cessor when first submitted. (24 L. D., 167.) 

I concur in the conclusion then reached, and am of opinion that the 
circular approved March 18, 1897, is correct. You will therefore 
make such modifications as to the date when it shall take effect as may 
be necessary to give due notice thereof, and as so modified it will be 
approved preparatory to its promulgation. 
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UNITED STATES v. ENGLISH ET AL. 
Circuit court, district of Oregon, April 4, 1901 (107 Fed. Rep., 867). 


1. Pusric Domarin—Cutting AND Removau or TimBppr—Acts AUTHORIZING—CoN- 
STRUCTION. 

The act of June 3, 1878, authorizing citizens and residents of the States of Col- 
orado, Nevada, and the Territories, and ‘‘all other mineral districts of the United 
States,’’ to fell and remove timber on the public domain does not apply to the 
State of Oregon, there being no such mineral district. 

2. Same—Acr PROHIBITING—CONSTRUCTION—CUTTING FOR UsE IN Quartz MILL. 

The proviso to the act of June 3, 1878, §4, prohibiting the cutting and removal 
of timber on the public domain, provides that it shall not prevent any miner 
from clearing land in working his claim, or from taking timber to support his 
improvements. Held, that the taking of the timber for use in a quartz mill adja- 
cent to the land from which it was cut was not within the proviso, and hence 
was prohibited by the act. 

3. SAME—QUESTION OF WILLFUL TRESPASS—IMPOSITION OF PENALTY. 

As the unlawfulness of cutting for use in a quartz mill adjacent to the lands 
from which it is taken is fairly open to question, under the act (the precise 
question never before having been decided), a cutting for such a purpose will 
not be held to be willful, and hence the penalty prescribed therefor will not be 
imposed, but the trespassers will be held liable only for the actual value of the 
wood in the trees. 


BELLINGER, District Judge: 

This is an action by the United States to recover the value of 1,684 
cords of wood alleged to have heen unlawfully cut upon the public 
domain. The wood was used by the defendants in their quartz mill, 
at what is known as the ‘‘Golconda mill” in eastern Oregon. Two 
defenses are made: First, that the wood was cut from some placer 
mining claims owned by the defendants in the vicinity of their mill, 
preparatory to the working of such claims; and second, that the 
defendants have a right to take from the public domain wood neces- 
sary in the conduct of their milling business. 

As to the first of these defenses, I am satisfied that defendants are 
not the owners, in good faith, of the alleged placer claims, and that 
the title so asserted is a mere pretense to justify taking the timber 
from the land claimed as placer-mining ground. 

By the act of June 3, 1878, which is entitled ‘“‘An act authorizing 
the citizens of Colorado, Nevada, and the Territories to fell and remove 
timber on the public domain for mining and domestic purposes,” it is 
provided: 

That all citizens of the United States and other persons, bona fide residents of the 
State of Colorado, or Nevada, or either of the Territories of New Mexico, Arizona, 
Utah, Wyoming, Dakota, Idaho, or Montana, and all other mineral districts of the 
United States, shall be, and are hereby, authorized and permitted to fell and remove, 
for building, agricultural, mining, or other domestic purposes, atiy timber or other 


trees growing or being on the public lands, said lands being mineral, and not subject 
to entry under existing laws of the United States, except for mineral entry, in either 
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of said States, Territories, or districts of which such citizens or persons may be at 
the time bona fide residents, subject to such rules and regulations as the Secretary of 
the Interior may prescribe for the protection of the timber and of the undergrowth 
growing upon such lands, and for other purposes: Provided, The provisions of this 
act shall not extend to railroad corporations. 

Upon the argument it was claimed that the defendants were entitled 
under this act to cut the timber in question. But this act does not in 
terms apply to the State of Oregon; and it has been held that the 
phrase ‘‘ other mineral districts of the United States” is not intended 
to include the State of Oregon, there being no such mineral district. 
(U. S. » Smith (C. C.), 11 Fed. Rep., 487; U. S. v. Benjamin (C. C.), 
21 Fed. Rep., 285.) 

The question of defendants’ liability depends upon the construction 
to be given to another act of Congress, approved June 3, 1878, enti- 
tled ‘‘An act for the sale of timber lands in the States of California, 
Oregon, Nevada, and in Washington Territory.” Section 4 of this 
act is as follows: 

That after the passage of this act it shall be unlawful to cut, or cause or procure to 
be cut, or wantonly destroy, any timber growing on any lands of the United States, 
in said States and Territory, or remove, or cause to be removed, any timber from 
said public lands, with intent to export or dispose of the same; and no owner, 
master, or consignee of any vessel, or owner, director or agent of any railroad, shall 
knowingly transport the same, or any lumber manufactured therefrom; and any 
person violating the provisions of this section shall be guilty of a misdemeanor, and, 
on conviction, shall be fined for every such offense a sum not less than one hundred 
nor more than one thousand dollars: Provided, That nothing herein contained shall 
prevent any miner or agriculturist from clearing his land in the ordinary working of 
his mining claim, or preparing his farm for tillage, or from taking the timber neces- 
sary to support his improvements, or the taking of timber for the use of the United 
States; and the penalties herein provided shall not take effect until ninety days after 
the passage of this act. 


It is contended for the defendants that this is a case of the taking 
of timber from the public domain necessary to support their improve- 
ments, and that it is within the proviso of this section just quoted. 
The Land Department by its instructions interprets the proviso in 
this act to authorize the taking of timber not only from the mines and 
farms of the agriculturist and miner, but when the required quantity 
is not obtainable therefrom, from other public lands near by. It is 
clear, I think, that taking timber from public lands for the use the 
defendants made of this wood is not to support improvements, within 
the meaning of the proviso of section 4 of the act of 1878. The use 
that is here made of this timber is for the conduct of a permanent 
business. The use is not an improvement. It is not in support of, 
and has nothing to do with, an improvement. In the case of U. S. v. 
Hacker (C. C.), 73 Fed. Rep., 292, it is held that an indictment under 
this section which does not allege that the defendant intended to export 
or dispose of the timber cut upon public land is fatally defective. The 
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court was of the opinion in that case that the phrase *‘ with intent to 
export or dispose of the same” has reference not only to the removal 
of the timber, but to the cutting of it; and it seems to follow from 
this ruling that the cutting, or procuring to be cut, of timber, or its 
removal, is not a crime, unless what is done is with the intent to export 
or dispose of the same. And it is argued in defendants’ behalf from 
this that these defendants are authorized to cut timber, or procure it 
to be cut, from the adjacent public lands, for use in their quartz mill. 
It would seem from the construction that has been given to this stat- 
ute that the act of the defendants is within neither the proviso which 
authorizes the taking of timber, nor the prohibition of the section 
which makes the taking a crime. In other words, the timber in this 
case was not cut for export or sale, nor was it taken by the miner for 
the necessary support of his improvements. Nevertheless, I am of the 
opinion that this section must be given such a construction as will pro- 
hibit the taking of timber from the adjacent public lands by a miner 
or agriculturist in any case not within the proviso in this section. 
The statute is intended to preserve the timber upon the public domain 
against the cutting or taking for any purpose other than that of clear- 
ing the land of the agriculturist, or in the ordinary working of the 
mining claim of the miner, or for the purpose of supporting the neces- 
sary improvements of each, and this is not such a case. 

The testimony in the case shows that the value of the wood in the 
tree was 50 cents per cord. When cut it was worth on the ground 
$1.50 per cord, and at the mill $3. Iam of the opinion that the acts of 
the defendants were not willful. They cut and hauled this wood away 
in the belief that under the law they had a right so todo. The pro- 
vision in section 4 of the act of 1878, by which the unlawfulness of 
timber cutting is made to depend upon an intention to export and 
dispose of the same, leaves it fairly open to question, notwithstanding 
the provisos which follow, whether timber may not be cut for use at 
a quartz mill located on lands adjacent to those from which the timber 
is cut. The precise question has never before been decided, so far as 
I am advised; and, inthe absence of a decision adverse to such a claim, 
Iam not disposed to hold the conduct of the defendants willful in 
cutting the timber in question. The total amount cut is 1,684 cords, 
for which the defendants should be charged at the rate of 50 cents 
per cord. 

DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., September 15, 1900. 

Str: I have received your letter of the 13th instant in reply to 
office letter of the 1st ultimo, relative to the right of persons oper- 
ating smelters in Coconino County, Ariz., to take timber from the 
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public lands for the purpose of manufacturing charcoal to be used in 
smelting. 

It was held in said letter that smelting is not mining, and that tim- 
ber can not be taken from public mineral lands under the act of June 
3, 1878, for smelting purposes. In support of the ruling you were 
referred to the circular of January 18, 1900, containing rules and 
regulations governing the use of timber on public mineral lands, and 
to a decision rendered October 11, 1887, by then Secretary Lamar. 

In your said letter you contend that the decision of 1887 should 
not be held to apply to the smelter for which you desire to secure 
timber, as the facts differ very materially from the facts in the case 
under consideration by Secretary Lamar when said decision was ren- 
dered. You further contend, if it be held that smelting is not mining, 
and that you have no right to take timber from mineral lands for 
smelting, that you should be allowed, under the act of March 3, 1891, 
and the rules and regulations thereunder, contained in the circular of 
February 10, 1900, to take timber from nonmineral public lands for 
smelting under the clause which allows the free use of timber for 
manufacturing. 

In reply to your said letter, with reference to the first contention 
it is only necessary to state that the rules and regulations governing 
the use of timber on mineral lands, approved by the honorable Secre- 
tary on January 18, 1900, provide in specific terms that— 

No timber is permitted to be used for smelting purposes, smelting being a separate 
and distinct industry from that of mining. 

These regulations are binding on this office, and I must therefore 
adhere to the position taken in said letter of August 1, 1900. 

Section 3 of the circular of February 10, 1900, containing rules 
and regulations governing the use of timber on nonmineral public 
lands in certain States and Territories, under the act of March 3, 
1891 (26 Stat., 1093), as extended by the act of February 13, 1893 
(27 Stat., 444), provides that— a 

Settlers upon public lands and other residents of the States and Territories above 
named may procure timber free of charge from unoccupied, unreserved, nonmineral 
public lands within said States and Territories, strictly for their own use for fire- 
wood, fencing, building, or other agricultural, mining, manufacturing, or domestic 
purposes, but not for sale or disposal, nor for use by other persons, nor for export 
from the State or Territory where procured. The cutting or removal of timber or 
lumber to an amount exceeding in stumpage value $50 in any one year will not be 
permitted, except upon application to the Secretary of the Interior and after the 
granting of a special permit. 

The question then arises, is not a resident of the Territory of Ari- 
zona, which is one of the Territories to which said act applies, entitled 
to take timber from nonmineral public lands under the permission to 
take it for ‘‘manufacturing or domestic purposes ¢” 
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You ask if it is not manufacturing when crude copper ore with 
rock and earth and iron is put into a smelting furnace, the metallic 
copper extracted therefrom, and then and there made into copper 
bars, and I am inclined to the opinion that it is. However, if it 
should be held that smelting is not manufacturing, I am still of the 
opinion that timber used for smelting should be held to have been 
taken for ‘‘ domestic purposes,” which is allowable. 

It is observed that the act of June 3, 1878, under which it is held 
that timber may not be used for smelting, authorizes its use for 
‘building, agricultural, mining, or other domestic purposes,” but said 
act appears to have been treated with special reference to its effect on 
mining, and in the decision of 1887, above, which has been since fol- 
lowed, the only question considered appears to have been whether 
smelters are entitled to timber because smelting is mining. 

The act of March 3, 1891, appears to have been passed with a view 
to promoting domestic industries of all kinds in the States and Terri- 
tories to which it applies, and it should be given a broader interpre- 
tation than was given the act of June 3, 1878. 

I am of the opinion, therefore, that timber may be taken for smelt- 
ing from nonmineral public lands in the States and Territories to 
which said act applies, under the rules prescribed in said circular of 
February 10, 1900. 

Attention is called to the fact that it is not allowable to take timber 
in any one year of the stumpage value of more than 850, except upon 
application to the Secretary of the Interior and the granting of a 
special permit. 

Very respectfully, W. A. Ricwarps, 
Acting Commissioner. 
Mr. Tuos. F. Noonan, Jr. 
Jersey City, WV. J. 


Unitep Srates v. IsAAc VAN WINKLE. 
United States district court, District of Idaho. 
INSTRUCTIONS OF COURT. 


Jf Iam not mistaken, there is more or less sentiment among the 
people in this country that the Government is somewhat oppressive in 
its timber laws and regulations. 

That is a mistaken view wherever it may be entertained. A mo- 
ment’s reflection will convince us that if no restraint were made the 
timber of the country would quickly disappear, and, in many cases, 
would be wantonly destroyed. 

The law is intended to permit its present necessary use to the peo- 
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ple and at the same time prevent its wanton destruction, and, as far as 
possible, preserve it for future use. 

Congress has from time to time enacted such laws as it deems best 
to meet the needs of all the people, and without a desire to oppress 
any. As you have learned during the trial, Congress on June 3, 1878, 
enacted a law concerning timber especially applicable to the mining 
sections. Considering the entire act it would seem to have been 
intended for the development of the mining industry. While provid- 
ing for the use of timber in the mining districts for mining purposes, 
it also provides for its use for other industries, but it was contem- 
plated that wherever the mining industry prospered all the other 
industries referred to in the law would spring up, and that timber for 
other use would be as necessary as for mining purposes; hence the same 
law provided for all, but only in mining districts. 

The statute referred to provides that all citizens and bona fide resi- 
dents of certain States and Territories, including Idaho, and in all 
other mineral districts in the United States, are authorized to cut and 
remove for building, agricultural, mining, and other domestic pur- 
poses any timber or other trees growing or being upon public lands, 
said lands being mineral and not subject to entry under existing laws 
of the United States, except for mineral entry, subject to such rules 
and regulations as the Secretary of the Interior may prescribe for the 
protection of the timber and of the undergrowth growing upon said 
lands, and for other purposes. 

You will observe that: 

1. Only citizens or residents are allowed this privilege. 

2. That the timber can be cut only for domestic use—that it can not 
be exported from the State. 

3. That it can be cut only upon mineral lands. And 

4. That it must be done according to the rules prescribed by the 
Secretary of the Interior. 

In this case there is no question that the defendant is a citizen and 
resident, and that the timber was cut only for domestic use, leaving 
the two other questions for consideration, the most important of 
which is whether the land from which the timber in question was cut 
was mineral within the meaning of the law. 

It is evident from a glance at the law that it was intended as a means 
of affording the necessary supply of timber for the use of the inhabit- 
ants of the mining countries, and any narrow or limited construction 
which would prevent such result would be contrary to the spirit of 
the Jaw. In this connection it must be borne in mind that mining 
operations require a very large amount of timber. To limit the cut- 
ting to the small area or spots upon which mineral is actually found 
would make it an entirely useless law. Neither will it do to hold that 
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it applies only to those lands which have been actually located as min- 
eral claims, for the timber on those belonging to their owners would 
not be available to other citizens; hence, with either of these construc- 
tions, the law would make available very little timber to the class of 
people referred to. The only reasonable construction that can be 
given is that it meant to make, as a timber supply in a mining country, 
all the timber in a mining camp or district which is within the vicinity 
or within such distance of known or actually discovered ore-bearing 
ground as to make it available for use at such places. This would 
include all timber in the neighborhood of mines, or within such dis- 
tance from them as to make it convenient for their use, whether 
mineral is actually found in the ground or not. I add another rule of 
determination—that is, all ground or country of such character, and 
so situated with reference to other lands known to contain mines, that 
miners would prospect it with the expectation of finding mines.  Cer- 
tainly a body of timber land without any surface mineral indications, 
and situated so far from a known mineral section that it could not be 
considered a part of it, could not be held mineral until the actual dis- 
covery of mineral in it. 

You must take these definitions which I have given you, and in con- 
nection with the testimony, determine whether the land on which the 
defendant cut the timber in question was mineral or not. If you con- 
clude that it is not mineral, the defendant had no right to cut timber 
thereon, and is liable to the Government for its value; if you con- 
clude it is mineral, he had a right to cut it and is not liable, provided 
he complied with the rules and regulations of the Secretary of the 
Interior above referred to. 

Such rules being authorized by law, they are as valid as the law 
itself, provided they are not contradictory of but are in harmony with 
it. The rules in force when the timber was cut provide, among other 
things, that a mill man must keep books to show to whom he disposed 
of lumber, and he must require certain statements from purchasers, 
all of which was intended to prevent the exportation of lumber. While 
the defendant did attempt compliance with some of the rules, there is 
no evidence that he complied with these or attempted to do so. This 
rule, it seems, was abrogated by the present Secretary of the Interior 
soon after the cutting referred to in this case was done, and it has been 
argued that defendant should be adjudged by the new rules instead of 
the old. Of course it is evident that the present Secretary considered 
the old rule wrong or he would not have set it aside. There is, how- 
ever, no intimation that cases which occurred under the old rules might 
be settled according to the milder new rules. Certainly in law all 
cases must be determined by the rules and law in effect when the facts 
making the cases occurred, and the courts must so enforce the rules. 
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You are therefore instructed that as the defendant failed to comply 
with the rules in force at the time of the cutting, he is liable to the 
Government for the timber cut. 

The question remains to determine for what amount or by what 
rule the amount must be fixed. It is the law that when a trespasser 
in cases of this kind commits a trespass willfully—that is, knowing that 
he is in the wrong, he must pay the full value of the timber or lumber 
as it was at the time it is found in his possession and claimed by the 
Government, without allowing him anything he has added to the value 
of the timber by his labor; but when he has acted in good faith and 
under the belief that he had a right to take it, he is to be charged for 
the timber at its value as he found it standing on the land. 

You must judge from the testimony whether the defendant acted in 
such good faith or not, and find your verdict according to your con- 
clusion from his testimony. 


Unrrep States v. RicHMonp Mintna Company. 
Circuit court, district of Nevada, November 23, 1889 (40 Fed. Rep., 415). 


Pusiic Lanps—Rieutr to TimBer Cut ror Mrintna Purposes. 

The defendant, a corporation engaged in mining, reducing ores, and refining 
bullion, purchased wood and charcoal for use at its reduction works. The cord 
wood, and the wood from which the charcoal was manufactured, were cut upon 
unsurveyed public lands, mineral in character, of little or no value except for the 
mineral therein, and within organized mining districts, or not far remote from 
known mines. Held, that this was mineral land within the meaning of the act of 
Congress of June 3, 1878, permitting timber to be taken therefrom for ‘‘building, 
agricultural, mining, or other domestic purposes;’’ and that defendant could law 
fully purchase such wood and coal for said use under the license given by said 
act. (Syllabus by the court. ) 


UnITED STATES v. EDWARDS. 


District court, district of Colorado, June 12, 1889 (38 Fed. Rep., 812). 


Pusiic LANps—MINERAL LANDS. 

Land returned on the Government survey as mineral land, of broken and 
rugged surface, with every indication of mineral ground, but on which no mines 
have been located, though in the vicinity of valuable mines, and which is unfit 
for cultivation and entry as agricultural lands, is within the meaning of act of 
Congress of June 3, 1878, allowing timber to be taken from the mineral lands on 
the public domain for building, agricultural, mining, or other domestic purposes. 


Unirep States v. Prick TRapING COMPANY ET AL. 


Circuit court of appeals, eighth circuit (109 Fed. Rep., 239). 
* * * * * * * 
Currinc or TrmBer FROM MINERAL LAnDS—REGULATIONS GOVERNING. 
The regulations prescribed by the Secretary of the Interior, under and pursu- 
ant to act June 3, 1878 (20 Stat., 88), authorizing the cutting of timber from 
public mineral lands in certain States and Territories for building, agricultural, 
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mining, or other domestic purposes, which regulations require ‘‘every owner or 
manager of a sawmill, or other person felling or removing timber under the pro- 
visions of this act,’ to keep a record showing by whom such timber was cut, 
from what lands, evidence of mineral character, to whom the timber was sold 
and for what purpose, etc., and to take from each purchaser a written certificate 
under oath, that the purchase is made for his own use, and for an authorized 
purpose, contemplate the keeping of such records only by persons who, like 
the proprietors of sawmills, make a business of cutting timber on mineral 
lands and selling it, or who are engaged to a considerable extent in such busi- 
ness, and they do not apply to settlers engaged chiefly in other pursuits, who cut 
small quantities of timber from mineral lands which they occupy, and who 
barter the same to a trader, with the understanding that it will be resold to other 
farmers or ranchmen in the vicinity for domestic uses, so as to render such cut- 
ting or sale unlawful, although the prescribed conditions are not complied with. 
Sanborn, circuit judge, dissenting. 

SaAME—SrATuTE Givinac Riaur to Cur TrmBer FRoM Mrnerat LANDS—REPEAL BY 

IMPLICATION. 

The right, given by act June 3, 1878 (20 Stat., 88), to citizens of the States of 
Colorado and Nevada, and the Territories, excepting Washington, to cut timber 
from public mineral lands for certain domestic purposes, was not affected by the 
act of the same date (20 Stat., 89) for the sale of timber lands in the States of 
California, Oregon, Nevada, and in Washington Territory, and which prohibited 
the cutting of timber on any public lands in those States and Territory with 
intent ‘‘to export or dispose of the same,’”’ as amended by act of August 4, 1892 
(27 Stat., 348), by striking out the names of the States and Territory therein 
named and inserting in lieu thereof the words ‘‘public-land States.’’ The first 
act was special, and designed for the benefit of the residents of States and Terri- 
tories in many parts of which timber is scarce, and the amendment to the second 
act must be construed as authorizing the sale of timber lands in all other public- 
land States, and not as repealing by implication the privileges conferred by such 
special act. 

* * aed * * * * 


Pusuic Lanps—Action ror UNLAwFuL Currinc or TIMBER—DEFENSE. 

To sustain a defense to an action by the United States to recover the value of 
timber conceded to have been cut from public lands, and which was purchased 
by defendant from sundry persons who cut the same, on the ground that the 
cutting was authorized and lawful, under act June 3, 1878 (20 Stat., 88), and the 
regulations prescribed by the Secretary thereunder, the defendant must prove 
(1) that the choppers who felled and removed the timber were bona fide resi- 
dents of the State; (2) that the land from which it was cut was of strictly 
mineral character; (3) that such land was not subject to entry under existing 
laws of the United States, except for mineral entry; and (4) that the choppers 
sold the timber to citizens and bona fide residents of the State for the legitimate 
use of such purchasers for building, agricultural, mining, or other domestic pur- 
poses. Each of these facts is essential to such defense without regard to whether 
rule 4 of the regulations requiring a record to be kept is applicable to the case, 
and the erroneous direction of a verdict for defendant in such a case can not be 
held without prejudice, where the evidence in the record leaves a question for the 
jury upon either one of such facts. Per Sanborn, circuit judge, dissenting. 
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OPERATION OF THE ACT OF JUNE 3, 1878 (20 STAT., 88) DISTINGUISHED 
FROM THAT OF THE ACT OF JUNE 8, 1878 (20 STAT., 89). 


UNITED STATES 7. SMITH. 


Circuit court, district of Oregon (11 Fed. Rep., 487). 


TIMBER ON PuBiic LANDS IN OREGON. 

The act of June 3, 1878 (20 Stat., 88), giving permission to the residents of 
Colorado, Nevada, the Territories, ‘‘and other mineral districts of the United 
States,’’ to cut timber for certain purposes upon the mineral lands therein, does 
not apply to Oregon, but the subject of cutting timber on the public lands 
within such State is regulated by the act of the same date (20 Stat., 89), provid- 
ing, among other things, for the sale of timber lands therein. 


Minera Disrricr. 
This term, as used in the first of the said acts of June 3, 1878 (20 Stat., 88), 
has no application to Oregon, there being no such division or district of the State 
established either by law or common reputation. 


See decision in full, cited on page 107. 


UNITED STATES 7. BENJAMIN. 
Circuit court, district of California (21 Fed. Rep., 285). 


Pusric Lanps—Currine TimBer on Minera LANDS rN CALIFORNIA—ACT OF JUNE 3, 
1878, cus. 150 AND 151. 

Timber upon mineral lands in the State of California is protected and goy- 
erned by the provisions of the act of June 3, 1878, chapter 151 (20 Stat., 89), 
made specifically applicable to that State, and not by the general provisions of 
chapter 150 of the act of June 3, 1878 (20 Stat., 88), which can only operate 
upon ‘‘mineral districts,’’ if any there be, not specifically provided for by desig- 
nating the particular State or Territory in which it is situated by name. 


See decision in full, cited on page 112. 


TIMBER AND STONE LAND ACT. 
[Act of June 3, 1878, Chap, 151; 20 Stat, 89.] 


AN ACT for the sale of timber lands in the States of California, Oregon, Nevada, and 
in Washington Territory. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That surveyed public lands of 
the United States within the States of California, Oregon, and Nevada, 
and in Washington Territory, not included within military, Indian, or 
other reservations of the United States, valuable chiefly for timher, but 
unfit for cultivation, and which have not been offered at public sale, 
according to law, may be sold to citizens of the United States, or persons 
who have declared their intention to become such, in quantities not 
exceeding one hundred and sixty acres to any one person or association 
of persons, at the minimum price of two dollars and fifty cents per acre; 
and lands valuable chiefly for stone may be sold on the same terms as 
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timber lands: Provided, That nothing herein contained shall defeat or 
impair any bona fide claim under any iaw of the United States, or 
authorize the sale of any mining claim, or the improvements of any bona 
fide settler, or lands containing gold, silver, cinnabar, copper, or coal, 
or lands selected by the said States under any law of the United States 
donating lands for internal improvements, education, or other purposes: 
And provided further, That none of the rights conferred by the act 
approved July twenty-sixth, eighteen hundred and sixty-six, entitled 
‘An act granting the right of way to ditch and canal owners over the 
public lands, and for other purposes,” shall be abrogated by this act; 
and all patents granted shall be subject to any vested and accrued 
water rights, or rights to ditches and reservoirs used in connection with 
such water rights, as may have been acquired under and by the pro- 
visions of said act; and such rights shall be expressly reserved in any 
patent issued under this act. 

Src. 2. That any person desiring toavail himself of the provisions of 
this act shall file with the register of the proper district a written state- 
ment in duplicate, one of which is to be transmitted to the General 
Land Office, designating by legal subdivisions the particular tract of 
land he desires to purchase, setting forth that the same is unfit for cul- 
tivation, and valuable chiefly for its timber or stone; that it is unin- 
habited; contains no mining or other improvements, except for ditch 
or canal purposes, where any such do exist, save such as were made by 
or belong to the applicant, nor, as deponent verily believes, any valua- 
ble deposit of gold, silver, cinnabar, copper, or coal; that deponent has 
made no other application under thisact; that he does not apply to pur- 
chase the same on speculation, but in good faith to appropriate it to his 
own exclusive use and benefit; and that he has not, directly or indirectly, 
made any agreement orcontract, in any way or manner, with any person 
or persons whatsoever, by which the title which he might acquire from 
the Government of the United States should inure, in whole or in part, 
to the benefit of any person except himself; which statement must be 
verified by the oath of the applicant before the register or the receiver 
of the land office within the district where the land is situated; and if 
any person taking such oath shall swear falsely in the premises, he shall 
be subject to all the pains and penalties of perjury, and shall forfeit the 
money which he may have paid for said lands, and all right and title to 
the same; and any grant or conveyance which he may have made, 
except in the hands of bona fide purchasers, shall be null and void. 

Sec. 3. That upon the filing of said statement, as provided in the sec- 
ond section of this act, the register of the land office shall posta notice of 
such application, embracing a description of the land by legal subdivi- 
sions, in his office, for a period of sixty days, and shall furnish the appli- 
canta copy of the same for publication at the expense of such applicant, 
in a newspaper published nearest the location of the premises, for a 
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like period of time; and after the expiration of said sixty days, if no 
adverse claim shall have been filed, the person desiring to purchase shall 
furnish to the register of the land office satisfactory evidence, first, that 
said notice of the application prepared by the register as aforesaid was 
duly published in a newspaper as herein required; secondly, that the 
land is of the character contemplated in this act, unoccupied and with- 
out improvements other than those excepted, either mining or agri- 
cultural, and that it apparently contains no valuable deposits of gold, 
silver, cinnabar, copper, or coal; and upon payment to the proper oflicer 
of the purchase money of said land, together with the fees of the regis- 
ter and the receiver, as provided for in case of mining claims in the 
twelfth section of the act approved May tenth, eighteen hundred and 
seventy-two, the applicant may be permitted to enter said tract, and, 
on the transmission to the General Land Office of the papers and testi- 
mony in the case, a patent shall issue thereon: Provided, That any 
person having a valid claim to any portion of the land may object, in 
writing, to the issuance of a patent to lands so held by him, stating the 
nature of his claim thereto; and evidence shall be taken, and the merits 
of said objection shall be determined by the officers of the land office, 
subject to appeal, as in other land cases. Effect shall be given to the 
foregoing provisions of this act by regulations to be prescribed by the 
Commissioner of the General Land Office. 

Src. 4. That after the passage of this act it shall be unlawful to cut, 
or cause or procure to be cut, or wantonly destroy, any timber growing 
on any lands of the United States, in said States and Territory, or 
remove, or cause to be removed, any timber from said public lands, with 
intent to export or dispose of the same; and no owner, master, or con- 
signee of any vessel, or owner, director, or agent of any railroad, shall 
knowingly transport the same, or any lumber manufactured therefrom; 
and any person violating the provisions of this section shall be guilty 
of a misdemeanor, and, on conviction, shall be fined for every such 
offense a sum not less than one hundred nor more than one thousand 
dollars: Provided, That nothing herein contained shall prevent any 
miner or agriculturist from clearing his land in the ordinary working 
of his mining claim, or preparing his farm for tillage, or from taking the 
timber necessary to support his improvements, or the taking of timber 
for the use of the United States; and the penalties herein provided 
shall not take effect until ninety days after the passage of this act. 

Src. 5. That any person prosecuted in said States and Territory for 
violating section two thousand four hundred and sixty-one of the 
Revised Statutes of the United States who is not prosecuted for cut- 
ting timber for export from the United States may be relieved from 
further prosecution and liability therefor upon payment, into the court 
wherein said action is pending, of the sum of two doliars and fifty cents 
per acre for all lands on which he shall have cut or caused to be cut 
timber, or removed or caused to be removed the same: Provided, That 
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nothing contained in this section shall be construed as granting to the 
person hereby relieved the title to said lands for said payment; but he 
shall have the right to purchase the same upon the same terms and 
conditions as other persons, as provided hereinbefore in this act: And 
Further provided, That all moneys collected under this act shall be 
covered into the Treasury of the United States. And section four 
thousand seven hundred and fifty-one of the Revised Statutes is hereby 
repealed, so far as it relates to the States and Territory herein named. 

Src. 6. That all acts and parts of acts inconsistent with the provi- 
sions of this act are hereby repealed. 

This act was made applicable to all the public land States by the act 
of August 4, 1892 (27 Stat., 348.) 


[Act of August 4, 1892; 27 Stat., 348.] 
x x % x % % * 


Sec. 2. That an act entitled ‘‘ An act for the sale of timber lands in 
the States of California, Oregon, Nevada, and Washington Territory,” 
approved June third, eighteen hundred and seventy-eight, be, and the 
same is hereby, amended by striking out the words ‘* States of Cali- 
fornia, Oregon, Nevada, and Washington Territory” where the same 
occur inthe second and third lines of said act, and insert in lieu thereof 
the words ‘* public-land States,” the purpose of this act being to make 
said act of June third, eighteen hundred and seventy-eight, applicable 
to all the public-land States. 

Src. 3. That nothing in this act shall be construed to repeal section 
twenty-four of the act entitled ‘‘ An act to repeal timber-culture laws, 
and for other purposes,” approved March third, eighteen hundred and 
ninety-one. 


UNITED STATES v. WILLIAMS AND OTHERS. 
UNITED STATES vw. WILLIAMS AND ANOTHER. 


Circuit court, district of Oregon (18 Fed. Rep., 475). 


Currinc TIMBER ON THE Pusiic Lanps. 

Section 4 of the act of June 3, 1878 (20 Stat., 89), prohibits the cutting of any 
timber on the public lands with intent to dispose of the same; but the proviso 
thereto permits a settler under the preemption and homestead acts to clear his 
claim as fast as the same is put under cultivation, and the timber cut in the 
course of such clearing may be disposed of by the settler to the best advantage. 


SAME. 
But if such settler cuts timber on his claim with the intent to dispose of the 
same, and not merely as a means of preparing the land for tillage, he is a willful 
trespasser, and is liable accordingly. 


DAMAGES FoR CurrrnG TIMBER. 

The measure of damages in an action for cutting timber on the public lands, 
in case the trespass is inadvertent and not willful, is the value of the timber in 
the tree; but where the trespass is willful, the value of the labor put upon it by 
the trespasser must be added to the value in the tree, with interest thereon in 
either case. 
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TRESPASS BY MISTAKE. 

The defendant claimed to have taken up a homestead on the northwest quar- 
ter of section 22 of township 19, and, while intending to cut saw logs thereon, 
with intent to dispose of the same, did, by mistake, cut said logs on the north- 
east quarter of said section. Held, that if the defendant had cut the logs on the 
northwest quarter, as he intended, it would have been a willful trespass, and 
therefore his mistake was immaterial, and he was liable to the United States for 
the value of said logs as a willful trespasser. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., June 2, 1896. 

Str: By reference from the Department, | am in receipt of your 
letter of May 14, 1896, addressed to the honorable Secretary of the 
Interior, and requesting reply to the following questions: 

1. Have we the right to take timber from Government land to satisfy the require- 
ments of our flumes and mines? 

2. Have we the right to cut logs for miners owning claims in the neighborhood 
and to receive toll therefor? 

You are advised that under the proviso to section 4, act of June 3, 
1878 (20 Stat., 89), the miner is authorized to cut the timber necessary 
to be cut in clearing his land in the ordinary working of his mining 
claim, and to support his improvements. The proviso limits the cut- 
ting on the public lands to that done by a miner or agriculturist on 
his claim and for two purposes, viz, to enable him to work his claim 
for mining or farm purposes and to supply himself with the timber 
needed for his improvements. It does not license any cutting on the 
public lands beyond the limits of a mining or homestead claim, for 
the purposes above mentioned or for any other purpose. 

Therefore it appears that you have no right to take timber from 
vacant Government land to supply your flumes and mines. 

In reply to your second inquiry, you are advised that miners have 
the right to employ others to cut for them such timber as, and above 
stated, they are authorized to cut either for clearing or for improve- 
ments, and they may receive in exchange for timber so cut lumber to 
be used for the improvements for which the said timber was cut. 

It therefore appears that you may negotiate with a miner or agri- 
culturist to cut for him the timber necessary to be removed from his 
claim in the ordinary adaptation of it to mining or for farm purposes, 
or the timber needed for improvements. 

The timber cut for clearing in the ordinary working of a mining 
claim or preparing a homestead claim for tillage may be sold for 
money. The timber cut for improvements may be exchanged for the 
lumber needed and to be applied to such improvements. 

Very respectfully, 
E. F.. Best, 
Acting Commissioner. 
Mr. W. E. Cout, 
Applegate Water Company, Jacksonville, Oregon. 
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PAYMENT OF $2.50 PER ACRE, UNDER SECTION 5 OF THE ACT OF JUNE 
8, 1878 (20 STAT., 89), ONLY RELIEVES FROM CRIMINAL LIABILITY. 


Unirep Srates v. SCOTT ET AL. 
Cireuit court, northern district of California (89 Fed. Rep., 900). 


Pustic Lanps—Currina TimBeR—PAYMENT FOR LAND. 

A party prosecuted for cutting timber on the public lands under section 2461, 
Revised Statutes, is only relieved from the criminal prosecution and liabilities 
provided for in said section 2461 by payment of $2.50 per acre for the land on 
which it is cut, in pursuance of the provisions of the act of 1878 (1 Supp. Rev. 
Stat., p. 329, sec. 5); he is not relieved from his civil common-law liability to the 
United States as owner of the land for the value of the timber cut. 


SECTION 2461, U. S. R. S., NOT REPEALED BY THE ACT OF JUNE 8, 1878 
(20 STAT., 89). 


DEPARTMENT OF THE INTERIOR, 
Washington, D. C., September 24, 1878. 

Srr: I have the honor to transmit herewith a copy of a telegram 
received from Special Agent Hobbs, dated San Francisco, Cal., June 
21, 1878, in which he states that the United States attorney says: ‘‘ The 
repeal of the old timber law leaves no criminal statute in force under 
which a party may be prosecuted for past offenses, unless suits are 
already commenced.” I also transmit copy of the rules and regulations 
adopted by this Department in accordance with the provisions of two 
certain acts of Congress approved June 3, 1878, in relation to the sale 
and disposal of timber lands, and the punishment for depredations 
thereon. (Pamphlet Laws for 1877-78, pp. 88, 89, 90, 91.) 

These acts provide for the sale and disposal of timber lands, and also 
specify in what cases prosecutions shall be brought for depredations 
thereon in the future. The fifth section of the act entitled ‘‘An act for 
the sale of timber lands in the States of California, Oregon, Nevada, and 
Washington Territory,” provides for the settlement of cases prosecuted 
under section 2461 of the Revised Statutes. I do not understand, how- 
ever, that either of said acts was intended to repeal section 2461, nor in 
any manner to affect the prosecution of persons for depredations already 
committed, except as therein specified. While it is true section 5 of 
the act prescribes a rule for settlement, this does not necessarily, nor 
in fact, take away the right of the Government to prosecute persons 
who have trespassed upon the public lands. Should youagree with me 
in these conclusions, I have the honor to recommend that you will 
instruct the United States attorney for the State of California to prose- 
cute all cases of trespass, wherever committed, if he shall deem the evi- 
dence in his possession sufficient to warrant the prosecution, which may 
be, or may have been reported to him, in the same manner that they 
were heretofore prosecuted; and if the persons thus prosecuted are con- 
victed, and desire to make settlement in accordance with the terms of 
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the fifth section of said act, that settlement should be made accord- 
ingly, and the further proceedings in the case dismissed. 
Very respectfully, 
C. Scourz, Secretary.. 
Hon. CHARLES DEVENS, 
Attorney-General. 


[16 Op., 189.] 


Sections 4 and 5 of the act of June 3, 1878, chapter 151, entitled ‘‘An act for the sale 
of timber lands in the States of California, Oregon, Nevada, and in Washington 
Territory,’’ construed in connection with section 2461, Revised Statutes, punish- 
ing the cutting or removal of timber growing on the public lands. 


DEPARTMENT OF JUSTICE, October 22, 1878. 

Str: I have carefully considered paragraph 1 of the ‘‘ Rules and 
Regulations for the Protection of Timber,” etc., transmitted with 
your letter of September 24, in connection with Revised Statutes, sec- 
tion 2461, and the two acts of June 3, 1878. 

Section 4 of the longer of these two acts merely singles out from 
the offenses described in section 2461 that of cutting or removing 
timber ‘‘ with intent to export or dispose of it,” and affixes to it a new 
and different penalty. 

Section 5 simply allows all persons prosecuted for the cutting or 
removal of timber, ‘‘except those who cut or removed with intent to 
export,” to relieve themselves from the penalties prescribed in section 
2461 by the payment at the rate of $2.50 an acre of the land on which 
the trespasses were committed. The effect of this provision is to re- 
lease offenders from the penalties incurred for offenses committed 
under the former law prior to the passage of the new act, on their 
compliance with the specified conditions; those who cut or removed 
‘‘with intent to export” being expressly excluded from the benefit of 
the provision. 

I see nothing in the tanguage of the provision that limits its opera- 
tion to prosecutions actually pending when the act was passed. 

The effect of the proviso in section 4, as also of the other act of the 
same date, is simply to exempt certain specified cases from the opera- 
tion of the provisions of section 2461. It is a necessary implication 
from these special provisions that the former law continues in force 
in respect to all cases to which they do not apply. 

I am therefore of opinion that paragraph 1 of the rules and regula- 
tions transmitted is in accordance with law. 

The United States attorney for the district of California has been 
instructed to be governed in his official action in regard to timber 
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cases by the views expressed in this letter, a copy of which has been 
forwarded to him. 
Very respectfully, 
Cuas. DEVENS. 
Hon. Carn Scuurz, 
Secretary of the Interior. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., May 16, 1896. 

Str: I have the honor to acknowledge the receipt, by reference from 
the Department, ‘‘for consideration, report in duplicate, and return of 
papers,” of a letter from the Attorney-General dated May 7, 1896, 
transmitting copy of a letter from the United States attorney for the 
western district of Wisconsin, urging the importance of early action on 
reports submitted to this office presenting evidence in cases of alleged 
trespasses upon public timber, and adding as follows: 


Again, in all of these cases the General Land Office almost uniformly recommends 
criminal prosecution. Congress has so legislated that the remedy by criminal pros- 
ecution is almost worthless to the Government. The statute supposed to apply is 
section 2461, under which the penalties are appropriated. Congress, however, in 
1878 (1 Supp., 1891, p. 167), passed an act relating to California, Oregon, and other 
States, by section 4 of which act the cutting of timber in said States is made merely 
a misdemeanor and the penalty limited to a fine of not less than $100 nor more than 
$1,000. This act, in 1892, was made general as to all public-land States (27 Stat., 
048). The only punishment, therefore, now existing is a fine of not less than $100 
nor more than $1,000. A person in prison for nonpayment of this fine could swear 
out as a poor convict at the end of thirty days. Whether a criminal prosecution is 
desirable, therefore, is a question to be carefully considered in each particular case. 


In regard to the question thus raised as to whether section 2461 
U.S. .R.S. was repealed by the subsequent act of June 8, 1878 (20 Stat., 
89), the operation of which was extended to all the public-land States 
by the act of August 4, 1892 (27 Stat., 348), I have the honor to report 
that this question was raised in letter from the Department to the 
Attorney-General, under date of September 24, 1878, transmitting copy 
of certain rules and regulations (presumably of August 15, 1878, copy 
herewith) in connection with section 2461 and the two acts of June 3, 
1878 (20 Stat., 88; and 20 Stat., 89). 

In said letter it was held as follows: 

I do not understand, however, that either of said acts was intended to repeal sec- 
tion 2461, nor in any manner to affect the prosecutions of persons for depredations 
already committed, except as therein specified. While it is true section 5 of the act 
prescribes a rule for settlement, this does not necessarily, nor in fact, take away the 
right of the Government to prosecute persons who have trespassed upon the public 
lands. Should you agree with me in these conclusions I have the honor to recom- 


mend that you will instruct the United States attorney for the State of California to 
prosecute all cases of trespass * * * which may be or may have been reported 
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to him in the same manner that they were heretofore prosecuted; and if the persons 
thus prosecuted are convicted and desire to make settlement in accordance with the 
terms of the fifth section of said act that settlement should be made accordingly and 
the further procedings in thé case dismissed. 


The Attorney-General, in reply (see 16 Op., 190), states as follows: 


Section 4 of the longer of these two acts merely singles out from the offenses 
described in section 2461 that of cutting or removing timber ‘‘ with intent to export 
or dispose of it,’’ and affixes to it a new and different penalty. 

Section 5 simply allows all persons prosecuted for the cutting or removal of timber, 
except those who cut or removed ‘‘ with intent to export,’’ to relieve themselves from 
the penalties prescribed in section 2461 by the payment at the rate of $2.50 an acre 
of the land on which the trespasses were committed. The effect of this proviso is 
to release offenders from the penalties incurred for offenses committed under the 
former law prior to the passage of the new act on their compliance with the specified 
conditions, those who cut.or removed ‘‘with intent to export’’ being expressly 
excluded from the benefit of the provision. 

I see nothing in the language of the provision that limits its operation to prosecu- 
tions actually pending when the act was passed. 

The effect of the proviso in section 4, as also of the other act of the same date, is 
simply to exempt certain specified cases from the operation of the provisions of sec- 
tion 2461. It is anecessary implication from these special provisions that the former 
law continues in force in respect to all‘cases to which they do not apply. 

Iam, therefore, of opinion that paragraph 1 of the rules and regulations trans- 
mitted is in accordance with law. 

The United States attorney for the district of California has been instructed to be 
governed, in his official action in regard to timber cases, by the views expressed in 
thigdetiens firs 


In addition to the points covered by the above correspondence 
between this Department and the Department of Justice, I desire to 
invite attention to the following facts : 

Section 2461 U.S. R. S. is derived from section 1 of the act of 
March 2, 1831 (4 Stat., 472), and section 4751 U.S. R. S. is derived 
from section 3 of the same act. ‘ 

The act of June 3, 1878 (20 Stat., 89), makes the special provision 
that section 4751 U.S. R. S. is repealed thereby so far as relates to 
the States and Territory therein named, but makes no such provision 
in respect to the remainder of the said act of March 2, 1831, from 
which it appears fair to conclude that only that portion of the act of 
March 2, 1831, comprehended in section 4751 U.S. R. 8S. was intended 
by Congress to be repealed, and that section 2461 remained untouched. 

I also respectfully invite attention to the case of Shiver v. United 
States (159 U. S., 491). 

The referred papers are herewith returned. 

Very respectfully, S. W. Lamoreux, 
Commissioner. 

The SECRETARY OF THE INTERIOR. 

Approved by the Secretary of the Interior in letter of May 23, 1896, 
to the Attorney-General. . 
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THE ACTS OF JUNE 8, 1878 (20 STAT., 88), AND JUNE 8, 1878 (20 STAT., 89), 
CAN NOT BOTH BE IN FULL FORCE IN THE SAME PLACE. 


UNITED STATES v. SMITH. 


Circuit court, district of Oregon (11 Fed. Rep., 487). 


TIMBER ON Pusiic LANDS IN OREGON. 

The act of June 3, 1878 (20 Stat., 88), giving permission to the residents of 
Colorado, Nevada, the Territories, ‘‘and other mineral districts of the United 
States,’’ to cut timber for certain purposes upon the mineral lands therein, does 
not apply to Oregon, but the subject of entting timber on the public lands within 
such State is regulated by the act of the same date (20 Stat., 89), providing 
among other things, for the sale of timber lands therein. 

Minera Disrricr. 

This term, as used in the first of the said acts of June 3, 1878 (20 Stat., 88), has 
no application to Oregon, there being no such division or district of the State 
established either by law or common reputation. 

Currinc TimB—ER—WuHo May anp WHaArT FoR. 

Under the act of June 3, 1878 (20 Stat., 89), persons occupying the public 
lands in Oregon under the mining, preemption, or homestead laws of the United 
States may cut and use the timber thereon convenient for the purposes of such 
occupancy, and may also take other timber from the public lands, if need be, 
sufficient to maintain the necessary improvements on the lands so occupied; but 
any cutting or removing timber from the public lands otherwise than this, as 
with intent to dispose of or wantonly to destroy the same, is a trespass for which 
the party guilty of the same is liable, civilly and criminally (20 Stat., 90). 


Drapy, Dy J:: 

This action is brought by the United States to recover from the 
defendant the sum of $10,000 damages for wrongfully cutting and 
carrying away certain timber between January 1, 1879, and the com- 
mencement of the action, August 17, 1881, then being and growing 
upon that parcel of the unsurveyed public lands of the plaintiff, situ- 
ated in Baker County, Oreg., which, if surveyed, would be township 
11 south, of range 40 east, of the Willamette meridian, with intent to 
dispose of the same, and for that he ‘‘did convert and dispose of the 
same.” 

The defendant, for answer to the complaint, denies the allegations 
thereof, and for a further answer says that at the time of committing 
the alleged unlawful acts the defendant was a citizen of the United 
States, over 21 years of age, and a bona fide resident of ‘‘a mineral 
district of the United States,” consisting of Baker, Grant, Union, 
Umatilla, and Wasco counties, the same being ‘‘the fourth mineral 
district of the United States in the State of Oregon,” and that while 
he was such a resident he did enter upon the unsurveyed tract of pub- 
lic land aforesaid, the same being within said mineral district, and 
**cut and remove therefrom a small number of trees growing thereon;” 
that said tract of land was mineral land, and not subject to entry 
under any law of the United States, ‘‘except for mineral entry;” that 
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said trees were ‘*cut and removed and actually used for building, 
agricultural, mining, and domestic purposes by defendant and others 
within said mineral district;” and that the cutting and removing of 
said trees constitute the trespass mentioned in the complaint. The 
plaintiff demurs generally to this defence. 

The first act of Congress which in terms authorized or permitted the 
cutting of timber upon the public lands by a private person for any 
purpose was passed June 3, 1878 (20 Stat., 88), and is entitled ‘* An act 
to authorize the citizens of Colorado, Nevada, and the Territories to fell 
and remove timber on the public domain for mining and domestic pur- 
poses.” ‘This act contains three sections. The first one authorizes any 
bona fide resident of the States aforesaid or either of the Territories— 
naming them—‘‘and all other mineral districts of the United States,” 
to fell and remove, for building, agricultural, mining, or other domestic 
purposes,” any trees growing upon the public lands, *‘ said lands being 
mineral,” and not then subject to entry, ‘‘ except for mineral entry;” 
subject to such regulations as the Secretary of the Interior may pre- 
scribe for the protection of the timber upon said lands, and other pur- 
poses, with a proviso that the act should not ‘‘extend to railroad 
corporations.” The second section makes it the duty of the officers of 
any local land office ‘‘in whose district any mineral land may be situ- 
ated” to ascertain whether timber is cut or used upon such mineral 
lands, ‘‘except for the purposes authorized by the act,” and to give 
notice thereof to the Commissioner of the General Land Office. The 
third section prescribes the punishment for a violation of the act, or 
the rules made in pursuance thereof. 

The act is very loosely and unskillfully drawn and abounds in 
unnecessary and indefinite phrases and clauses of the ‘‘and so forth” 
character. The privilege conceded by it is limited to citizens of the 
United States, ‘and other persons” resident in certain States and 
Territories—naming them—‘‘and all other mineral districts of the 
United States.” It allows timber ‘‘ or other trees” to be cut for build- 
ing, agricultural, mining, ‘* or o¢her domestic” purposes, subject to such 
regulations as the Secretary of the Interior may prescribe for the pro- 
tection of the timber and undergrowth, ‘‘and for other purposes.” 

On the same day another act was passed (20 Stat., 89), entitled ‘‘An 
act for the sale of timber lands in the States of California, Oregon, 
Nevada, and Washington Territory.” This act contains six sections. 
The first, second, and third ones provide for the sale of the ‘‘ surveyed 
public lands” within these States and this Territory not included in 
any reservations of the United States, valuable chiefly for timber or 
unfit for cultivation, which have not been offered for sale, in quantities 
not exceeding 160 acres to one person or association, at the minimum 
price of $2.50 per acre; with a proviso that the act should not, among 
other things, authorize the sale of a ‘‘mining claim” or ‘‘lands con- 
taining gold, silver, cinnabar, copper, or coal.” 
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Section 4 provides ‘‘that after the passage of this act it shall be 
unlawful to cut, or cause or procure to be cut, or wantonly destroy any 
timber growing on any lands of the United States” in the States or Ter- 
ritory aforesaid, ‘‘or remove or cause to be removed any timber from 
such public lands with intent to export or dispose of the same;” * * * 
and that any person so offending shall, on conviction, be fined for every 
such offense not less than $100 nor more than $1,000, with a proviso 
that the act shall not *‘ prevent any miner or agriculturist from clearing 
his land in the ordinary working of his mining claim, or preparing his 
farm for tillage, or from taking the timber necessary to support his 
improvements.” Section 5 provides for the relief of persons prosecuted 
in said States and Territory for the violation of the timber act of 
March 2, 1831 (4 Stat., 472; sec. 2461, Rev. Stat.), and repeals section 
4751 of the Revised Statutes, providing for the disposition of penalties 
and forfeitures incurred under said act or section, and directs that all 
moneys collected under that act shall be covered into the Treasury of 
the United States. Section 6 provides that all acts and parts of acts 
inconsistent with such act are repealed. 

In support of this plea or defense counsel for the defendant contends: 
(1) That the first-named act applies to Oregon, as well as the States 
and Territories therein expressly named, because it is included in the 
phrase *‘ all other mineral districts of the United States;” and (2) that 
the permission contained in the first section of such act to fell and 
remove timber is not limited to the land occupied by the party cutting 
or removing it, nor to the quantity needed for his individual use, but 
that it is a license to every resident of a ‘‘ mineral district,” so called, 
in the United States to fell and remove all the timber he may from any 
portion of the public lands in such district, whether mineral, agricul- 
tural, or timber, to be used by anyone within the district for building, 
agricultural, mining, or other domestic purposes; and further, that the 
second act, although made applicable to Oregon by name, in no way 
affects or limits the operation of the first one therein. If this is the 
law, then all the timber on the public lands in Oregon may be cut and 
removed therefrom with impunity, provided it is not done for the pur- 
pose of being exported from the State or mineral district where cut. 
No adequate reason is given or suggested why Congress should thus 
suddenly depart so far from the traditional policy of the Government 
to preserve the timber on the public lands for the use of those to whom 
it might ultimately dispose of them. 

The argument hinges upon the meaning and application of the phrase 
**mineral district.” The use of it in the United States statutes is new, 
and confined to this act. Asa matter of fact, so far as appears there 
is no section of this State known and defined as the mineral district. 
Being neither known in law or fact as the designation of any well- 
defined or exact locality, it is as void of meaning and incapable of 
application as the phrase ‘‘tree district,” ‘stone district,” ‘‘alkali dis- 
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trict,” or ‘‘ water district.” The title of the act does not contain the 
phrase, but limits its operation to the citizens of Colorado, Nevada, 
and the Territories; and it is not probable that there was any thought 
in the mind of Congress of extending it any further. 

The phrase ‘‘ mining district” is well known, and means a section of 
country usually designated by name or understood as being confined 
within certain natural boundaries, in which gold or silver, or both, are 
found in paying quantities, and which is worked therefor, under rules 
and regulations prescribed by the miners therein, as the White Pine, 
the Humboldt, ete. 

This term, and the thing signified by it, are also recognized by the 
United States statutes. (Secs. 2319, 2324, Rev. Stat.; Copp, U. S. 
Min. Lands, 471). 

There is no method of proceeding known to the law by which a 
district of country can be prospected, surveyed, and established, or 
declared to be a ‘‘ mineral district.””. The ordinary surveys of the pub- 
lic lands do not include any examination or exploration of them for 
mineral deposits, the surveyor being only required ‘‘ to note in his field 
book the true status of all m7nes, salt licks, salt springs, and mill seats 
which come to his knowledge.” (Sub. 7, sec. 2395, Rev. Stat.) By 
section 12 of the act of May 10, 1872, entitled ‘* An act to promote the 
development of the mining resources of the United States” (17 Stat., 
95; sec. 2334, Rev. Stat.), it is provided that the surveyor-general ‘* may 
appoint in each /and district containing mineral lands as many compe- 
tent surveyors as shall apply for appointment to survey mining claims.” 
This ‘‘land district” is a division of the State or Territory, as the case 
may be, created by law, in which is located a land office for the dispo- 
sition of the public lands therein. There are four of them in this State. 
It is probable that these ‘‘land districts,” in the mining States like 
Colorado and Nevada, were sometimes familiarly spoken of as ‘‘the 
mineral districts,” from whence the phrase found its way into the act of 
June 83,1878. But although there are ‘‘some mineral lands” and ‘* min- 
ing districts” in Oregon, it is not known that there are any considera- 
ble or contiguous sections of the country to which the term ‘‘ mineral 
district ” could properly be applied, and it is certain that there is none 
to which it is applied by law. It may be admitted that the use of the 
general words ‘‘all other mineral districts of the United States,” imme- 
diately following the enumeration of the particular States and Terri- 
tories mentioned, is some evidence of an intention by Congress to 
extend the operation of the act beyond the limits of said States and 
Territories. But the difficulty is that the language used has no definite 
signification or local application, and therefore must fail to have any 
effect for want of certainty. Besides, this act is one in favor of indi- 
viduals and in derogation of the rights of the public—the whole people 
of the United States—to whom these lands and timber belong, and 
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therefore is not to be enlarged by construction so as to include things 
or persons not expressly enumerated, mentioned, or described therein 
with reasonable certainty. (Smith, Com., sec. 738 et seq.) For these 
reasons the act, in my judgment, is not applicable to Oregon, but is 
confined to the States and Territories therein expressly mentioned. 

By act No. 2 of the said acts of date of June 3, 1878, it is declared 
unlawful to cut any timber on any of the public lands in Oregon with 
the exception of that cut by a ‘‘ miner or agriculturist” in the ordinary 
working or clearing of his mining claim or farm or that taken there- 
from to support his improvements on such claim or farm. This provi- 
sion is inconsistent with and repugnant to the license to cut timber 
contained in act No. 1. Either the prohibition contained in act No. 2 
must be limited and restrained by construction so as not to apply to 
mineral land—land subjected to ** mineral entry ”—-or act No. 1 must be 
held not applicable to Oregon. Both can not be in full force in the 
same place. It may be said that No. 2, being subsequent in point of 
place in the statute, is presumed to have been passed subsequently to 
the other, and therefore repeals or modifies it so far as they are in con- 
flict. But both acts being passed on the same day and measurably 
upon the same subject, I think they may best be considered as part of 
one act, and each be allowed to stand and have effect as far as it can 
without conflict with the other. It can not be said that in passing act 
No. 1 Congress expressly included Oregon in the license therein given 
to cut timber on the public lands, and it is only claimed that it contains 
some general words which may be interpreted soas to include it, while 
upon the very face of the act it is plain that in the passage of No. 2 it 
was the intention of Congress to regulate the subject of the sale and 
use of the timber upon any of the public lands in Oregon. This being 
so, the only reasonable conclusion is that act No. 2 excludes No. 1, even 
if there was any ground for holding the latter applicable to this State 
under any circumstances. The subject is fully regulated by the former 
act, and there is nothing left forthe latter one to operate upon without 
displacing some provision of the other. The provisions for the sale of 
timber lands, for the prevention of cutting timber on the public lands, 
and for allowing the miner and farmer to cut and use the timber on 
their claim and to take it from the public lands for the improvement of 
such claims cover the whole ground, and if allowed to be in full force 
here must exclude the Colorado act from the State. 

The plea is insufficient. A defense to an action for unlawfully cut- 
ting timber on the public lands in this State must show that it was cut 
upon the mining or farming claim or land of the defendant in the ordi- 
nary course of working the same or preparing it for tillage, as the case 
may be, or was taken from the public lands for the necessary improve- 
ments thereon. It does not appear from the plea herein that the 
defendant cut the timber in question from land then occupied by him 
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for the purpose of mining or agriculture, or that it was cut from the 
public lands for maintaining the necessary improvements thereon. 
From all that appears the defendant was unlawfully engaged in cut- 
ting timber from the public lands, and is at least liable to the plaintiff 
in damages equal to the value thereof. 
The demurrer is sustained. 


UNITED STATES v. BENJAMIN. 
Circuit court, district of California (21 Fed. Rep., 285). 


Pusuic Lanps—Curttine TimBer on Mrinerat Lanps my CALirFORNIA—ACT OF JUNE 
3, 1878, CHAprers 150, 151. 

Timber upon mineral lands in the State of California is protected and goy- 
erned by the provisions of the act of June 3, 1878, chapter 151 (20 Stat., 89), 
made specifically applicable to that State, and not by the general provisions of 
chapter 150 of the act of June 3, 1878 (20 Stat., 88), which can only operate 
upon ‘‘mineral districts,’ if any there be, not specifically provided for by 
designating the particular State or Territory in which it is situated by name. 


SAWYER, J.: 

The United States bring this action to recover the value of lumber 
alleged to have been manufactured from timbertrees unlawfully cut on 
the public lands. The defendant, as a justification, specially answers 
that the trees from which the lumber in question was manufactured grew 
and were cut ‘‘in a mineral district of the United States,” known as 
such throughout the State, and so recognized by the customs of miners 
and the decisions of the courts, and designated ‘*The Georgetown 
mineral and mining district,” being ‘‘in the mineral belt of said State 
of California and county of Eldorado;” that defendant was and is a 
citizen of the United States and a bona fide resident of said ‘‘ George- 
town mineral district;” that the land on which said trees grew was 
public land of the United States, mineral in character, and not subject 
to entry under existing laws of the United States except as mineral 
lands; that the lumber ‘‘ was used in said mineral district and adjoin- 
ing mineral districts of said county of Eldorado for building, agricul- 
tural, mining, and other domestic purposes, but principally for mining 
purposes; that said timber was felled, removed, and used for the said 
purposes, * * * in accordance with the rules and regulations pre- 
scribed by the Secretary of the Interior;” and that said timber ‘* was 
felled and removed, and said act committed, under a license from the 
United States, under and by virtue of an act approved June 3, 1878, 
entitled ‘An act authorizing the citizens of Colorado, Nevada, and 
other Territories to fell and remove timber on the public domain for 
mining and domestic purposes.’” 

The act under which defendant attempts to justify provides— 


That all citizens of the United States, and other persons bona fide residents of the 
State of Colorado or Nevada, or either of the Territories of New Mexico, Arizona, 
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Utah, Wyoming, Dakota, or Montana, and all other mineral districts of the United 
States, shall be, and are hereby, authorized and permitted to fell and remoye, for 
building, agricultural, mining, or other domestic purposes, any timber or other trees 
growing or being on the public lands, said lands being mineral and not subject to 
entry under existing laws of the United States, except for mineral entry, in either of 
said States, Territories, or districts of which such citizens or persons may be at the 
time bona fide residents, subject to such rules and regulations as the Secretary of 
the Interior may prescribe for the protection of the timber and of the undergrowth 
growing upon such lands, and for other purposes. 

The United States attorney insists that this act is not applicable to 
the State of California, and, consequently, it can afford no justification 
of the acts complained of. The defendant, on the other hand, contends 
thatthe words ‘‘a// other mineral districts of the United States” embrace 
every ‘‘mning district” recognized as such by the customs of miners 
of the locality embracing it, in whatever State or Territory it may be 
situated. A similar question arose in the circuit court for the district 
of Oregon in U.S. #. Smith, in which Deady, J., after a fulland careful - 
consideration of the question, held that the act did not apply to the 
StateofOregon. (U.S. v. Smith, 8Sawy., 101, 8. C.; 11 Fed. Rep., 487.) 
If it does not apply to Oregon, for similar reasons it is inapplicable 
to California. 

After a careful consideration of the question I am constrained to 
concur in the conclusion reached by the district judge of Oregon, and 
hold the provison to be inapplicable to California. 

If this act stood alone, the position taken by the defendant’s counsel 
would not be without plausibility. But, unfortunately for him, it does 
not stand alone. On the same day another act was passed, specifically 
applicable to timber lands in the States of California, Oregon, Nevada, 
and Washington Territory, which contains provisions whollyincon- 
sistent with the provisions relied on in the act relating specifically to 
Colorado and the Territories therein named. It does not appear which 
act was, in fact, first passed, but probably it was the first-mentioned 
act relating to Colorado, etc., as that is designated in the statutes as 
chapter 150, while the act relating to California, etc., is numbered 
chapter 151 of thestatutes. (See 20 Stat.,88, 89.) If thelatter act is to 
be treated as a subsequent statute, it repeals the inconsistent provisions 
of the prior act, as it expressly provides that ‘‘all acts and parts of 
acts inconsistent with the provisions of this act are hereby repealed” 
(sec. 6). But the most favorable view for the defendant is to regard 
the two statutes, as they were both passed on the same day, as consti- 
tuting but one statute, the former part of the act making specific pro- 
visions for Colorado and the other States and Territories named, and 
the subsequent provisions of the act making like provisions for Cali- 
fornia and the other States and Territories therein named. So viewing 
the statute, we must, if possible, construe all the provisions in such 
manner that every part can stand and have effect. 


Zio) sO 
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In such cases, also, loose general provisions of doubtful import in 
the former part of the statute must yield to subsequent clear and spe- 
cific provisions which are so explicit as to admit of but one construc- 
tion. The clause ‘‘all other mineral districts of the United States,” 
in the first-named act, as shown by Deady, J.,in the case already cited, 
is very general and exceedingly indefinite and uncertain as to its appli- 
cation, while the provisions of the other act are made specifically appli- 
cable to the State of California by terms so clear and explicit as not to 
be open to any other construction. The most that can be said of the 
general clause is that it can only refer to ‘all other mineral districts 
of the United States” not otherwise specifically pointed out by other 
provisions of the act, the two acts being regarded as one. But Cali- 
fornia is otherwise specifically provided for. In my judgment the 
timber upon the public lands in the State of California is protected and 
governed by the provisions of the second act, made specifically appli- 
cable to California, and not by the loose genera/ provisions of the first 
act, which can only operate upon ‘‘ mineral districts,” if any there be, 
not specifically provided for, by designating the particular State or 
Territory in which it is situated by name. 

To hold otherwise would be to make the specific and certain yield to 
the general, indefinite, and uncertain, which would be contrary to the 
well-established canons of statutory construction. The second act 
expressly provides ‘‘ that after the passage of this act it shall be unlaw- 
ful to cut, or cause or procure to be cut, or wantonly destroy, any tim- 
ber growing on any lands of the United States in said States and Ter- 
ritories,” of which California is the first specifically named in the act: 
** Provided, 'That nothing herein contained shall prevent any m7ner or 
agriculturist from clearing his land in the ordinary working of his 
mining claim, or preparing his farm for tillage, or from taking the 
timber necessary to support his improvements.” Thus it will be seen 
that the right to cut timber is much more restricted as applied to the 
States and Territories named in this act than the right conferred on 
the residents of the States and Territories named in the other act. In 
this act the right is limited strictly to the mner and agriculturist, and 
is restricted to cutting timber on his own mining claim or farm, and 
to the purpose of clearing the land in the ‘‘ordinary working of his 
mining claim,” or ‘‘ preparing his farm for tillage,” and to ‘‘ taking 
the timber necessary to support /A¢s improvements.” The part of the 
answer in question does not show defendant to be either a miner or 
farmer, or that he cut the timber on his own mining or farming claim, 
or that he did it for any of the designated purposes. Indeed he does 
not attempt to bring himself within the provisions of this act relating 
specifically to California, but he relies wholly on the other act, which 
specifically relates to Colorado, and the other Territories and districts 
therein named, in general indefinite terms, which latter act is much 
more liberal in its provisions than the other. 
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It follows that the facts alleged are insufficient to constitute a defense, 
and, if true, are wholly immaterial. 

The demurrer must be sustained, and the motion to strike out 
granted; and it is so ordered. 


TIMBER ON HOMESTEAD ENTRIES. 


Unirep Srates v. Levi W. NELSON. 
District court, district of Oregon (5 Sawyer, 68). 


TIMBER ON PuBLic LANDs. 

The enactment of the preemption, homestead, and mining laws by Congress 
has modified the operation of the act of March 2, 1831 (sec. 2461, Rev. Stat.), 
prohibiting absolutely the cutting or removal of timber on the public lands, so 
that persons occupying portions of such lands under such laws may, before 
becoming the owners thereof, cut and use the timber thereon so far as the same 
may be necessary to accomplish the purpose for which the land is occupied. 


See U.S. 4. O. A. Dodge, cited on page 180. 


THE TIMBER CASEs. 


District court, western district of Missouri (11 Fed. Rep., 81). 


Pusiic Lanps—Ricuts OF SETTLERS. 

Where a person enters upon public land with a view of preempting it, and 
before the expiration of the year during which he ought to have proven up his 
claim he homesteaded his preemption, the preemption as well as the homestead 
must have been taken in good faith for the purpose of residence, settlement, and 
improvement. 

Same—Rieur tro Cur TIMBer. 

A person entering on the public land for the purpose of preemption, or to 
secure a homestead, in good faith, may cut the timber standing thereon for the 
purposes of cultivation, and after applying such portion as can be used for the 
improvement he may sell or dispose of the balance. 

SamE—REstTrRIcTION As To RiGuHt. 

A settler on the public lands has no authority to go outside of the improve- 
ments, cut or sell timber, and thus denude the lands and destroy the value of 
the public domain, even though he intends to acquire the title under his claim. 


See ‘‘ Use of public timber by virtue of right of occupancy,” case of 
United States 7. Cook (19 Wall., 591), on page 62. 
See also decision in case of Isadore Cohn (20 L. D., 238), cited on 
page 39. 
UNITED STATES v. YODER. 


District court, district of Minnesota (18 Fed. Rep., 372). 


Action oF TroverR—Rieur or Serriers to Cur Timper aNd Improve LAND 
BEFORE PREEMPTION. 

A settler claiming in good faith a homestead can, for the purpose of improving 
the land, cut down the necessary timber before he files his entry in the land 
office. There is nothing in the homestead act requiring an entry in the land 
office before settlement. 
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Unirep Srates v. LANE. 
Circuit court, eastern district of Wisconsin (19 Fed. Rep., 910). 


Pusitic LAnp—Entrry—Ricur to Cur TIMBER. 

One who has entered upon public land according to law for the purpose of 
claiming a homestead therein, and is residing thereon in good faith and improy- 
ing it for agricultural purposes, is entitled to cut so much timber from the land 
as is necessary for his actual improvements; but until he has received his patent 
he can not cut timber for any other purposes nor under any other conditions. 


UnrrEp StTaTEs v. PERKINS ET AL. 
Circuit court, western district of Louisiana (44 Fed. Rep., 670). 


Pusiic Lanps—Cutrinec TimBpeR—SuBSEQUENT PURCHASE. 

Where a homesteader, who has never had possession of the land included in 
his homestead claim, and whose entry has been canceled, buys the land from 
the Government, such purchase does not pass title to timber which he had cut 
from the land before his purchase and after he had learned that his homestead 
entry was invalid. 

Same—MEASURE OF DAMAGES. 

In an action by the United States for the value of timber bought by defendant 
from a trespasser who had knowingly cut it from the public land, the measure 
of damages is the value of the timber at the time of the purchase. 


STONE v». UNITED STATES. 


Circuit Court of appeals, ninth circuit (64 Fed. Rep., 667). 
* * * * * * * 
Pusric Lanps—SerrLers—CuTting AND SELLING TrImMBER—LIABILITY OF PuR- 
CHASERS. 

Where settlers on public lands file declarations under the preemption or home- 
stead laws, with intent to defraud the Government by removing and selling the 
timber thereon, and then leaving them, a purchaser of such timber is liable to 
the Government for its value. 


Same—AcTION FoR VALUE OF TIMBER PURCHASED—BURDEN OF PROOF. 

In an action by the United States to recover the value of timber cut from pup- 
lic lands, where defendant claims that he purchased the timber from settlers on 
such lands under the preemption and homestead laws, the burden is on him to 
show the good faith of such settlers, and their right to cut and sell such timber. 


UNITED STATES v. MuRpPHY. 


Circuit court, western district of Michigan, northern division (32 Fed. Rep., 376). 


Pusiic Lanps—Currinc TIMBER—HOMESTEADER’S RIGHTS. 

While holding land under a homestead entry the homesteader can only cut 
and sell the timber from such portion or parts of the land as are being cleared 
for cultivation or settlement. s 

Same—Currina TrmBer—Mistaken View or RIGuHTs. 

The fact that defendant was induced, through the wrong representations of 
the register of the land office, to believe in the unrestricted right of the home- 
steader to cut timber from his entry, does not estop the Government from prose- 
cuting him for such unlawful cutting. 
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Same—Corttinec TimBper—CRIMINAL INTENT. 
It is no defense to a prosecution for unlawful cutting of timber from public 
land that there was no criminal intent in the cutting. 
Same—Acts RELATING TO—CONSTRUCTION OF, BY SECRETARY OF INTERIOR. 
The interpretation placed upon public-land acts by the Secretary of the Inte- 
rior is not binding upon the courts. 


CUNNINGHAM ET AL. ¥. METROPOLITAN LUMBER Co. 


Circuit court of appeals, sixth circuit (110 Fed. Rep., 332). 
* * * * * * * 
A homestead settler, who has not perfected his right so as to entitle him to a patent, 
has no right or authority to cut and remoye timber from the land, and can give 
no title to such timber as against the United States. 


In the case of a homesteader purporting to convey by bill of sale 
right to the timber on his claim subsequent to abandonment of the 
land, parties taking the timber under such ‘*‘ bill of sale” held to be 
trespassers and liable to the United States for the full value of the 
timber, wherever and in whatever condition found. (See Land Office 
Report for 1889, p. 291, case of U. S. v. John C. Kirby et al.) 


Unitep Srates v. NIEMEYER ET AL. 
District court, eastern district of Arkansas (94 Fed. Rep., 147). 


1. Pustic Lanps—Currine or TimBER—RIGHTS OF HOMESTEADER. 

A homesteader, before he has become entitled to a patent to the land, is not 
authorized to sell timber therefrom for the purpose of obtaining money with 
which to hire improvements made which the law contemplates he shall make 
himself. He has no right to sell timber for any purpose from any part of the 
land except such as he intends in good faith to put into immediate cultivation; 
and a use of the land for grazing purposes, without plowing it up, is not cultiva- 
tion as meant by the law. 


2. SAME—CRIMINAL LiaBiLity For Currinc TIMBER—INTENT. 

If a person cuts and removes timber from lands which he knows to belong to the 
United States, and to be occupied under a homestead claim, under a purchase or 
license from the homesteader, and knowing also that the land from which it is 
taken is not to be put into immediate cultivation, he is presumed to have intended 
to take the timber unlawfully, and is subject to prosecution therefor. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., July 2, 1898. 

Srr: I have the honor to acknowledge the receipt of your letter of 
June 28, 1898, in which you quote from a letter of Hon. Jacob Trie- 
ber, United States attorney for the eastern district of Arkansas, dated 
June 18, 1898, to this office, as follows: 

The court held that a homesteader could convey no yalid title to timber cut from 


his entry before a patent was issued, except such timber as was cut from the land he 
was clearing for actual cultivation. 
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In regard to said ruling you state that your impression has been 
‘that when a homesteader has carned his patent, by complying in 
good faith with all the requirements of the law, making his final proof 
and being given his final receipt, the only act remaining to complete 
the transaction being the mere formal issue of the patent by your 
(this) office, the homesteader could convey a valid title not only to the 
timber on the land, but to the land itself, if he should choose to sell 
it,” and you ask for the holding of this office on that point. 

In reply you are advised that the ruling of the court above specified 
appears to be strictly in accordance with the decision of the Supreme 
Court of the United States in the case of Shiver v. United States (159 
U.8., 491), in which it is held, in brief, that public land duly and 
properly entered for a homestead under the homestead laws of the 
United States continues to be property of the United States pending 
proceedings before and a final disposition of said entry by this Depart- 
ment, ‘‘ and until a patent is issued.” 

All action taken by this office involving the question of title to lands 
embraced in homestead entries is based upon said decision. The gen- 
eral impression, referred to in your letter, that, after making final 
proof and receiving final receipt and certificate on a homestead entry, 
the claimant can legally sell or dispose of the timber thereon, or even . 
the land itself, is based upon the presumption that the entryman has, 
up to that time, in good faith, fully complied with all of the require- 
ments of law as to residence, cultivation, and improvements; that his 
proof is not false or fraudulent, and that his entry is legal and with- 
out defects. 

The issuance of a final receipt and certificate on an entry only in- 
vests the entryman with an equitable title to the land, which, upon 
proper showing of defect, fraud, or illegality, can be attacked by this 
office at any time within two years from date of the issuance of said 
receiver's final receipt, when, in the absence of any pending contest 
or protest against the validity of an entry, the title thereto is con- 
firmed in the entryman by the proviso to section 7 of the act of March 
3, 1891 (26 Stat., 1095). 

A homestead claimant, therefore, does not secure an absolute and 
clear title to the land or the timber thereon (which is a part of the 
realty) until patent is actually issued thereon by the Government, and, 
in the absence of patent, the title is not confirmed in him until a period 
of two years has elapsed, without protest or contest, since the issu- 
ance of the receiver’s final receipt. 


® * * % * * * 
Very respectfully, Bincer HERMANN, 
Commissioner. 


Hon. Jas. K. JONES, 
United States Senate. 
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Tue Unirep States v. Henry HAZverr. 


Circuit court, district of Idaho. 
Bearry..(J'.: 

This action is for the replevin of a lot of cedar posts, and is submitted 
to the court for hearing upon an agreed statement of facts from which 
it appears that such posts were cut by defendant from a tract of 10 
acres of the public lands of the United States; that said 10 acres were 
a part of a tract of 160 acres upon which one Brennan had resided for 
two years with the intention of entering it as a homestead when sur- 
veyed; that defendant had a contract with the Union Pacific Railway 
Company to deliver it posts at Pocatello to fence its railroad track 
which had been completed and in operation for over eight years prior; 
that such place of delivery was 700 miles from the place of cutting such 
posts; that said Brennan intended to clear said 10 acres for agricul- 
tural purposes, and that the defendant, for the purpose of fulfilling his 
said contract with the railway company, entered into a contract with 
said Brennan for the timber on said 10 acres and thereafter cut and 
removed the same from the land and had possession thereof when it 
was seized by plaintiff. 

The first question is, whether the contract between the defendant and 
the homesteader for the timber is a valid one as against the plaintiff. 
The rule is well settled by numerous decisions that in actions by the 
United States, and especially in civil actions, for the cutting of timber 
on the public lands, it devolves upon the Government only to show the 
character of the lands and the cutting of the timber thereon, whereupon 
the onus probandi rests with the defendant to show such cutting was 
lawful. 

It is also well settled that the homesteader can not cut or remove 
timber from his homestead for the sole purpose of selling it, but he can 
from time to time cut only such as is actually necessary for his use 
upon the premises in making the necessary improvements thereon and 
in clearing the land in good faith for agriculture or some other useful 
purpose; that if after so cutting timber in the actual process of clear- 
ing the land and making use thereof in his necessary improvements 
there is a surplus he may sell it. 

In an action brought against a homesteader for an unlawful cutting 
or disposition of timber it devolves upon him to produce the facts 
showing his good faith. He should show the improvements he has 
made upon the land, the buildings and fences erected, the land cleared 
and how far cleared, the character of his residence upon the land, and 
any other facts going to show that his occupation of and acts concern- 
ing the land were those of an actual homesteader. 

It is also the law that if the homesteader attempts to dispose of 
timber from lis claim contrary to law the person contracting with or 
purchasing of him gets no title. If, therefore. the facts in this case do 
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not show that the homesteader had a right to sell the timber under the 
circumstances he did, it follows that the defendant procured no title 
thereto. 

What now are the facts and to what conclusion do they lead? It 
appears that defendant, to carry out his contract with the railway com- 
pany, contracted with the homesteader for the timber upon 10 acres of 
the homestead tract, and proceeded to cut and remove it. It does not 
appear that the land was cleared or that any improvements of any 
kind were made upon the land or that the land was in any way bene- 
fited by the acts of either party; and so far as the facts go it only 
appears that the defendant cut and removed this timber to be disposed 
of to the railway company. It is alleged that the homesteader had 
resided on the land for two years and intended to clear and enter it; 
but something more than mere intentions must appear, and if he had 
resided there the motive of his residence and occupation must be shown. 
The facts as stated, instead of leading to the conclusion that the land 
was actually occupied as a homestead and the timber was removed 
therefrom in good faith in the process of clearing and improving the 
land, rather point to the conclusion that defendant’s contracts were 
made to avoid the law and cut the timber simply for the purpose of 
fulfilling his railway contract, and that Brennan’s sole object was to 
receive money for the timber and not to clear the land or improve it. 
If such contracts and such facts will justify the cutting and removal of 
timber from the Government lands, then there is nothing in the law to 
prevent the destruction of all timber on all lands subject to occupation 
and entry. I can not so construe the law and must conclude the 
defendant did not by the acts stated procure title to the posts involved 
in this action. 

I do not mean to be understood as holding that a homesteader may 
not employ others to clear or improve his land; but when he does, it 
must appear that such employment is made in good faith to have the 
land actually cleared and not to leave the contract open to a well- 
grounded suspicion that it is to avoid the law and to dispose of the 
timber for profit instead of improving the land. 

The question was raised whether the law gives the railway company 
the right to procure from the public domain timber supplies for its 
use and, if it does, whether it does not follow that defendant’s contract 
with Brennan, being for the purpose of furnishing such supplies, is 
lawful. The first Congressional act granting railroads rights to tim- 
ber and other material from the public lands is that of 1875 (1 Supp. 
Rey. Stat., 1890), by which it is provided that they may take ‘*from 
the public lands adjacent to the line of said road, material, earth, stone, 
and timber necessary for the construction of said railroad.” 

The evident construction of this act, as has been held, is that it - 
applies only to those lands lying along the line of the road, and does 
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not inelude those situated a long distance from it; also that the right 
continues only during the time of the original construction of the road, 
and not to subsequent repairs, changes, or improvements. (Denver 
R. R. v.. United States, 34 Fed. Rep., 838.) 

It does not appear by the facts whether these posts were for the first 
building or the repair of fences, but this is probably immaterial, for it 
is doubtful whether the act was intended to include the building of 
fences as a part of the construction of the road, and especially fences 
constructed over eight years after the completion and operation of the 
road. Moreover, the timber was not cut from lands adjacent to the line 
of the road, but on those far distant from it. The subsequent acts 
modifying or granting additional timber rights expressly exclude rail- 
roads from their benefits. (1 Supp. Rev. Stat., 166,939.) It must fol- 
low that the railway company had no such right to the timber on the 
public lands for the purpose named in this case as will justify or sus- 
tain the contract of defendant with Brennan. Certainly the railway 
company has the right to purchase any timber of anyone having the 
right to sell. 

The defendant having no title to the posts in controversy, judgment 
for such posts or their value of $125 and costs of action against him is 
now ordered. 

CUTTING TIMBER ON SHARES. 


UNITED STATES v. JAMES AUTREY. 


District court, southern district of Alabama, May term, 1894. 


The charge to the jury reads as follows: 

‘*The court instructs you that the defendant had the right to cut, 
or to cause to be cut, timber on his homestead land suitable and suffi- 
cient to build necessary and convenient houses and fences for his home, 
and to have that timber sawed into suitable lumber to make such 
improvements on his homestead, and the court further instructs you 
that the defendant could have done what is practically the same thing, 
and that is, could have exchanged timber for lumber to make such 
improvements; that is to say, could have exchanged timber for lumber 
of equal value, but only so much timber as was necessary to make the 
lumber for such improvements; so much as was necessary for such 
improvements, excluding the cost of cutting, sawing, and hauling such 
timber, etc., to and from the mill; and if he only did this, and did it 
in good faith, he should be acquitted. 

‘Or, if he made such exchange for lumber with a part of the timber 
and did so in good faith to make necessary improvements, then, as to 
such part he should be held guiltless, and guilty only as to the excess 
of timber (pine trees) over and above what was necessary to make the 
lumber for his improvements. 
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‘*Let me illustrate what I mean to make the proposition clearer to 
you. If the defendant wanted 9,000 or 10,000 feet of lumber to make 
his improvements, he had the right to cut or cause to be cut as many 
trees as were necessary for that purpose, whether it be 30, 40, or 50— 
whatever number of trees you find from the evidence was necessary for 
that purpose—but he could not lawfully cut more than that; any cutting 
in excess of that number of trees would be an unlawful cutting. 

‘*He had not a right to cut trees on his homestead for the purpose of 
sale or profit, or to pay debts or loans of money, or to pay his expenses, 
or to buy supplies—in short, no right to cut them for sale for any pur- 
pose—and he had no right to cut them and pay any such debts or 
expenses with them, or to cut them for any such purposes.” 

* * * * * * * 


SHIVER 7. UNITED STATES. 


Certificate from the circuit court of appeals for the fifth circuit (159 U. 8., 491). 


Land duly and properly entered for a homestead under the homestead laws of the 
United States is not, from the time of entry, and pending proceedings before the 
Land Department, and until final disposition by that Department, so appropriated 
for special purpose, and so segregated from the public domain as to be no longer 
lands of the United States within the purview and meaning of section 2461 of 
the Revised Statutes of the United States; but, on the contrary, it continues to 
be the property of the United States for five years following the entry, and until 
a patent is issued. 

Where a citizen of the United States has made an entry upon the public lands of the 
United States under and in accordance with the homestead laws of the United 
States, which entry is in all respects regular, he may cut such timber as is nec- 
essary to clear the land for cultivation, or to build him a house, outbuildings, 
and fences, and perhaps may exchange such timber for lumber to be devoted to 
the same purposes; but he can not sell the timber for money, except so far as it 
may have been cut for the purpose of cultivation; and in case he exceeds his 
rights in this respect, he may be held liable in a criminal prosecution under 
section 2461 or section 5388 of the Revised Statutes of the United States, or either 
of said sections, for cutting and removing, after such homestead entry, and 
while the same is in full force, the standing trees and timber found and being 
on the land so entered as a homestead. 

In holding that, as between the United States and a homestead settler, the land is 
to be deemed the property of the former, at least so far as is necessary to protect 
it from waste, the court is not to be understood as expressing an opinion whether, 
as between the settler and the State, it may not be deemed to be the property of 
the settler, and therefore subject to taxation. 


Shiver was tried upon an information filed in the district court for 
the southern district of Alabama for cutting and removing 200 pine 
trees from a quarter section of land in Monroe County, which he had 
entered as a homestead on January 26, 1894. 1t appeared that the cut- 
ting began about the Ist of April, and that all the standing timber, 
amounting to about 500 trees, had been, either before or after complaint 
was made against him, cut and removed from the land; that the defend- 
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ant and his family were living on the land, and had erected a box house 
worth about $100; that the lumber was cut and hauled from the land by 
defendant’s procurement; that it had been cut all over the land; that 
the land cleared amounted to about an acre; that the house was not yet 
completed; that the timber was taken to the mill of the Bear Creek 
Mill Company, of which defendant was an employee; that defendant was 
not living on the land when the cutting began, and that the trees would 
make upward of 150,000 feet of lumber; that they were not cut for the 
purpose of clearing the land for cultivation, and that such timber was 
cut within four months after defendant had made his homestead entry; 
that the trees yielded an aggregate of the sum of $126, while the 
improvements made upon the land cost $229. The lumber put into the 
building amounted to 9,765 feet. 

There was conflicting evidence as to the motives of the defendant 
in cutting and selling the timber. He claimed that the logs were 
exchanged for lumber and building material, all of which were put into 
his improvement; the Government claiming that it was cut for the 
purpose of sale and profit. 

The court instructed the jury that defendant had the right to cut 
timber on his homestead suitable and sufficient to build necessary and 
convenient houses, fences, etc., for a home, and to have that timber 
sawed into suitable lumber to make such improvements on his home- 
stead; that he could have exchanged timber for lumber to make such 
improvements, but only so much as was necessary, and that if he only 
did this, and did it in good faith, he should be acquitted. On the con- 
trary, that any cutting in excess of the number necessary to make his 
improvements would be unlawful. That he had no right to cut trees 
for the purpose of sale for profit, or to pay debts or loans of money, or 
to pay his expenses, or to buy supplies; in short, he had no right to cut 
them for sale for any such purpose. 

Defendant was convicted, and appealed to the circuit court of appeals, 
which certified to this court the following questions: 

1. Whether lands duly and properly entered for a homestead, under 
the homestead laws of the United States, are from the time of entry 
and pending proceedings before the Land Department and until final 
disposition by that Department, so appropriated for special purpose, 
and so segregated from the public domain as to be no longer lands of 
the United States within the purview and meaning of section 2461 of 
Revised Statutes of the United States 

2. Where a citizen of the United States has made an entry upon the 
public lands of the United States under and in accordance with the 
homestead laws of the United States, which entry is in all respects regu- 
lar, can such citizen be held liable in a criminal prosecution under sec- 
tion 2461 or section 5388 of the Revised Statutes of the United States, 
or either of said sections, for cutting and removing, after such home- 
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stead entry, and while the same is in full force, the standing trees and 
timber found and being on the land so entered as a homestead ? 

Mr. Justice Brown delivered the opinion of the court: 

This case turns upon the question as to what are ‘lands of the United 
States” within the meaning of Revised Statutes, section 2461, providing 
for the punishment of persons guilty of cutting timber upon such lands 
other than for the use of the Navy. Obviously the question is not 
whether such lands are so far withdrawn from sale as to be no longer 
subject to appropriation by any railroad or other person or corporation 
to which a land grant has been made, but whether they are still so far 
the property of the United States that the Government may protect 
itself against an unlawful use of them. Indeed, this court has‘settled 
by repeated decisions that the claim of a homestead or preemption entry 
made at any time before filing a map of definite location of a railway 
prevents the lands covered by such claim from passing to such railway 
under its Jand grant, even though such entry be subsequently aban- 
doned. (Kansas Pacific Railway Co. v. Dunmeyer, 113 U.S., 629; Has- 
tings, &c. Ry. Co. v. Whitney, 132 U.S., 357; Whitney w. Taylor, 158 
U. S., 85; Sioux City Land Co. v. Griffey, 143 U. S., 32.) The same 
principle applies where lands have been reserved for any purpose what- 
ever. (Wilcox v. Jackson, 13 Pet., 498; Witherspoon ». Duncan, 4. 
Wall., 210; Newhall 7. Sanger, 92 U. S., 761; Kansas Pacific Railway 
w. Atchison Railway, 112 U. 8., 414.) 

While these cases indicate that lands once appropriated to a certain 
purpose thereby cease to be available for another purpose, there is 
nothing in them to show that the United States loses its title to such 
lands by the first appropriation, or that they cease to be the property 
of the Government. Upon the contrary, it was said by this court, as 
early as 1839, in Wilcox v. Jackson (13 Pet., 498, 516), that ‘‘ with the 
exception of a few cases, nothing but the patent passes a perfect and 
consummate title.” So in Frisbie ». Whitney (9 Wall., 187, 193): 
‘*There is nothing in the essential nature of these acts” (entering upon 
lands for the purpose of preemption) ‘‘to confer a vested right, or 
indeed any kind of claim to land, and it is necessary to resort to the 
preemption law to make out any shadow of such right.” In this case 
the following extract from an opinion of Attorney-General Bates was 
quoted with approval: 

A mere entry upon land, with continued occupancy and improvement thereof, 
gives no vested interest init. It may, however, give, under our national land sys- 
tem, a privilege of preemption, but this is only a privilege conferred on the settler 
to purchase lands in preference to others. * * * His settlement protects him 
from intrusion or purchase by others, but confers no right against the Government. 

A number of authorities were cited to the same effect. It was held 
that it was within the power of Congress to withdraw lands which had 
been preempted from entry or sale, though this might defeat the 
imperfect right of the settler. In the Yosemite Valley case (15 Wall., 
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77) the construction given to the preemption law in Frisbie 7. Whit- 
ney was approved, the court observing (p. 88): 

It is the only construction which preserves a wise control in the Government over 
the public lands, and prevents a general spoliation of them under the pretense of 
intended preemption and settlement. The settler, being under no obligation to con- 
tinue his settlement and acquire the title, would find the doctrine advanced by the 
defendant, if it could be maintained, that he was possessed by his settlement of an 
interest beyond the control of the Government, a convenient protection for any 
trespass and waste in the destruction of timber or removal of ores which he might 
think proper to commit during his occupation of the premises. 

The right which is given to a person or corporation by a reservation 
of public lands in his favor is intended to protect him against the 
actions of third parties, as to whom his right to the same may be abso- 
lute; but as to the Government his right is only conditional and 
inchoate. By the homestead act, Revised Statutes, section 2289, cer- 
tain classes of persons therein specified are entitled to enter a quarter 
section of land, subject to preemption at a certain price, upon making 
an affidavit of facts (sec. 2290) before the register or receiver, includ- 
ing in such affidavit a statement that ‘* his entry is made for the pur- 
pose of actual settlement and cultivation, and not either directly or 
indirectly for the use and benefit of any other person.” By a later act, 
adopted in 1891 (26 Stat., 1095), this affidavit is now required to state 
that the settler ‘‘ will faithfully and honestly endeavor to comply with 
all the requirements of law as to settlement, residence, and cultivation 
necessary to acquire title to the land applied for; that he or she is not 
acting as the agent of any person, corporation, or syndicate in making 
such entry, nor in collusion with any person, corporation, or syndicate 
to give them the benefit of the land entered, or any part thereof, or 
the timber thereon.” By section 2291, no patent shal] issue until the 
expiration of five years from the date of the entry, the settler being 
required to prove by two credible witnesses that he has resided upon 
or cultivated the land for such term of five years immediately succeed- 
ing the time of filing the affidavit, and that no part of such land has 
been alienated, except for certain public purposes. By section 2297, if, 
before the expiration of the five years, the settler changes his residence 
or abandons the land for more than six months at any time, the lands 
so entered shall revert to the Government; and by section 2301, the 
settler may, at any time before the expiration of the five years, obtain 
a patent for the lands, by paying the minimum price therefor and mak- 
ing proof of settlement and cultivation, as provided by law, granting 
preemption rights. 

From this résumé of the homestead act it is evident, first, that the 
land entered continues to be the property of the United States for five 
years following the entry and untila patent is issued; second, that such 
property issubject to divestiture, upon proof of the continued residence 
of the settler upon the land for five years; third, that meantime such 
settler has the right to treat the land as his own, so far, and so far only, 
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as 1s necessary to carry out the purposes of the act. The object of this 
legislation is to preserve the right of the actual settler, but not to open 
the door to manifest abuses of such right. Obviously the privilege of 
residing on the land for five years would be ineffectual if he had not 
also the right to build himself a house, outbuildings, and fences, and to 
clear the land for cultivation, and to that extent the act limits and mod- 
ifies the act of 1831, now embraced in Revised Statutes, section 2461. 
It is equally clear that he is bound to act in good faith to the Govern- 
ment, and that he has no right to pervert the law to dishonest purposes, 
or to make use of the land for profit or speculation. The law contem- 
plates the possibility of his abandoning it, but he may not in the mean- 
time ruin its value to others who may wish to purchase or enter it. 

With respect to the standing timber, his privileges are analogous to 
those of a tenant for life or years. In this connection, it is said by 
Washburn in his work upon Real Property (first edition, vol. 1, p. 108): 

In the United States, whether cutting of any kind of trees in any particular case is 
waste, seems to depend upon the question whether the act is such as a prudent 
farmer would do with his own land, having regard to the land as an inheritance, and 
whether doing it would diminish the value of the land as an estate. 

Questions of this kind have frequently arisen in those States where the lands are 
new and covered with forests, and where they can not be cultivated until cleared of 
the timber. In such case, it seems to be lawful for the tenant to clear the land if it 
would be in conformity with good husbandry to do so, the question depending upon 
the custom of farmers, the situation of the country, and the value of the timber. 


* * * Wood cut by a tenant in clearing the land belongs to him, and he may sell 
it, though he can not cut the wood for purposes of sale; it is waste if he does. 


By analogy we think the settler upon a homestead may cut such 
timber as is necessary to clear the land for cultivation, or to build him 
a house, outbuildings, and fences, and, perhaps, as indicated in the 
charge of the court below, to exchange such timber for lumber to be 
devoted to the same purposes, but not to sell the same for money, except 
so far as the timber may have been cut for the purpose of cultivation. 
While, as was claimed in this case, such money might be used to build, 
enlarge, or finish a house, the toleration of such practice would open 
the door to manifest abuses, and be made an excuse for stripping the 
land of all-its valuable timber. One man might be content with a 
house worth $100, while another might, under the guise of using the 
proceeds of the timber for improvements, erect a house worth several 
thousands. A reasonable construction of the statute—a construction 
consonant both with the protection of the property of the Government 
in the land and of the rights of the settler—we think restricts him to 
the use of the timber actually cut, or to the lumber exchanged for such 
timber and used for his improvement, and to such as is necessarily cut 
in clearing the land for cultivation. 

While this question never seems to have. arisen in this court before, 
in United States v. Cook (19 Wall., 591)—a suit in trover for the value 
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of timber cut from an Indian reservation—it was held that while the 
right of use and occupancy by the Indians was unlimited, their right 
to cut and sell timber, except for actual use upon the premises, was 
restricted to such as was cut for the purpose of clearing the land for 
agricultural purposes; that while they were at liberty to sell the timber 
socutfor the purpose of cultivation, they could not cut it for the purpose 
of sale alone. In other words, if the cutting of the timber was the 
principal, and not the incident, then the cutting would be unlawful, 
and the timber when cut became the absolute property of the United 
States. Their position was said to be analogous to that of a tenant for 
life, the Government holding the title, with the rights of aremainderman. 

In the courts of original jurisdiction, it has been uniformly held that 
a similar rule applied to homestead entries. (United States ». McEntee, 
23 Internal Revenue Record, 368; United States v. Nelson, 5 Sawyer, 
68; The Timber cases, 11 Fed. Rep., 81; United States 7. Smith, 11 Fed. 
Rep., 493; United States v. Stores, 14 Fed. Rep., 824; United States w. 
Yoder, 18 Fed. Rep., 372; United States ». Williams, 18 Fed. Rep., 475; 
United States v. Lane, 19 Fed. Rep., 910; United States v. Freyberg, 
32 Fed. Rep., 195; United States ». Murphy, 32 Fed. Rep., 376.) This 
general concensus of opinion is entitled to great weight as authority. 

While we hold in this case that, as between the United States and 
the settler, the land is to be deemed the property of the former, at 
least so far as is necessary to protect it from waste, we do not wish to 
be understood as expressing an opinion whether, as between the settler 
and the State, it may not be deemed the property of the settler, and, 
therefore, subject to taxation. (Carroll v. Safford, 3 How., 441; With- 
erspoon v. Duncan, 4+ Wall., 210; Railroad Co. v. Prescott, 16 Wall., 
603; Railroad Co. v. McShane, 22 Wall., 444; Wisconsin Ry. Co. ». 
Price County, 133 U. §., 496.) 

As the land in question continued to be ‘‘the land of the United 
States,” within the meaning of section 2461, the first question must 
be answered in the negative and the second in the affirmative. 


TELLER v. UNITED STATES. 
Circuit court of appeals, eighth circuit (113 Fed. Rep., 273). 


1. Pustic Lanps—TimBer—Curtinc—INtTeEnt—M IsDEMEANOR—CHARGE. 

Under Rey. St., 1878, § 2461, 20 Stat., 89, and 27 Stat., 348, making it a misde- 
meanor for any person to cut timber on any lands of the United States situate 
in any of the public-land States with intent to export or dispose of the same, 
where the cutting is admitted, the only intent necessary to show is the intent to 
export or dispose of the timber. 


2. SAME—EvIpENCE—PurRCHASE OF OTHER LANDs. 

On the trial of one accused of unlawfully cutting timber on land of the United 
States, evidence that about the time of the cutting defendant purchased and 
paid for the full quantity of similar land, which he could purchase under tho 
act of June 3, 1878, is inadmissible to show that he would not intentionally 
commit a trespass. 
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3. SAmMeE—VIOLATION oF LAw—CustTom. 

On the trial of one accused of unlawfully cutting timber on land of the United 
States, evidence of a custom in that locality, known to the General Land Office, 
of entering on land and cutting the timber therefrom before patent was obtained, 
is inadmissible, since a custom to violate the law can not justify itself. 


4. Same—Honesr INTENT. 
Where a defendant unlawfully cut timber on public land the fact that he 
acted in accordance with a general custom in that locality is not evidence of an 
honest intent on his part. 


5. SAME. 

Where defendant unlawfully cut timber on public land, the fact that before 
cutting he endeavored to ascertain whether the land was surveyed, and also 
notified a special agent of the Government that he was cutting the timber, and 
was not warned off for three weeks, is not evidence of an honest intent. 

6. SAME—CHARGE. 

On the trial of defendant for unlawfully cutting timber on public land, court 
charged that, in order to convict, the jury must find that there existed in his 
mind a willful and wrongful purpose to obtain the timber in violation of law; 
and that if he entered on public land, knowing it was such, without having 
complied with the provisions of law giving him a right to do so, and cut timber 
therefrom, they would be authorized to find the requisite criminal intent. 
Held, that such charge fairly stated the law and was as favorable to the defend- 
ant as he was entitled to. 

7. SAME—EvVIDENCE—INTENT. 

Where defendant admits that he had cut timber on 300 acres of unsurveyed 
Government land, to which he had no claim or color of title, and there is evi- 
dence that he was informed by the register of the land office that he could not 
acquire title because the lands were not open to entry, and that he promised his 
workmen that he would stand between them and the Government, and that he 
had fully exhausted all his privileges of purchasing such lands, the intent con- 
stituting the offense of unlawfully cutting timber on Government land, defined 
by Rey. Stat., § 2461, and act June 3, 1878, is sufficiently shown. 


8. SaME—APPLICATION TO PuRcHASE—RiGcHT to Cur TimMBER BEFORE PATENT— 
LICENSE TO Cor. r 

An occupant of a mineral claim, who has applied for a patent before the pur- 
chase price is paid and before he receives a certificate, has no right to cut the 
timber on such claim with intent to export or remove the same, and a license 
from him to so cut the timber is no protection to the hcensee as against the 
Government. 

9. Same—MrneraL CLAIM—SEPARATION FROM Pusric Domain. 

The exclusive right to occupy and work a mineral claim, given to the locator 
by the mining laws during his occupancy, does not segregate such claim from 
the public domain so as to exclude such land from the operation of Rev. Stat., 
2461, 20 Stat., 89, and 27 Stat., 348, making it a misdemeanor for any person to 
cut timber on the public lands. 


Apamgs, district judge, delivered the opinion of the court. 

On November 25, 1899, a criminal information was filed in the dis- 
trict court of the United States for the district of Wyoming against 
John C. Teller, the plaintiff in error, charging him with having, 
between January and September of the year 1898, willfully and unlaw- 
fully cut and procured to be cut 150,000 feet of timber growing on 
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the public lands of the United States in said district with intent to 
export and dispose of the same. 

In due course a trial was had, the defendant found guilty, and sen- 
tenced to pay a fine of $1,000. 

The statutes under which this information was lodged, section 2461, 
Rev. Stat., 1878, act of June 3, 1878 (20 Stat., 89), and act of August 4, 
1892 (27 Stat., 848), make it a misdemeanor for any person to cut, or 
procure to be cut, timber growing on any lands of the United States 
situate in any of the ‘‘ public-land States” with intent to export or dis- 
pose of the same. 

The defendant is accused of cutting timber from two certain tracts 
of public land in Carbon County, Wyo., one located on Cottonwood 
Creek, and supposed to have been land subject to entry and sale under 
the act of June 3, 1878, commonly known as the stone and timber act, 
and the other being a certain mining claim known as the Montezuma 
Placer. 

The record shows that an admission was made by the defendant at 
the trial ‘‘that he cut timber on 300 acres of unsurveyed Government 
land to which he had no claim or color of title.” This admission 
relates to the cutting on the first-mentioned tract, located on Cotton- 
wood Creek. 

The trial court charged the jury that before they could convict the 
defendant they must find that there existed in his mind ‘‘a willful and 
wrongful purpose to obtain the timber in violation of the law,” and 
also that ‘‘if the defendant entered upon the lands of the United 
States, knowing the same to be a part of the public domain of the 
United States, and without complying with the requirements of the 
statute, or attempting to do so, cut, or caused to be cut, timber grow- 
ing thereon, you will be authorized to find that such cutting was 
willful and intentional, and, if you do so find, the defendant would be 
guilty, and you should say so in your verdict.” In other words, the 
trial court practically instructed the jury that the intentional cutting of 
timber found growing on lands known by the person cutting the same 
to bea part of the public domain constituted a misdemeanor denounced 
by law. The defendant takes issue with this declaration, and contends 
that the jury should have been told that there must have been an 
actual evil or criminal intent, or bad purpose, amounting to moral 
culpability, in order to convict, and that the court erred in excluding 
evidence tending to show that the defendant, although cutting timber 
from lands known by him to have been public lands, cut the same with 
an honest purpose. 

The particular facts offered to be proved and relied on by defendant 
to establish such honest purpose with respect to the cutting from the 
first-mentioned land are as follows: In June, 1898, the defendant 
entered 160 acres, and four other persons each entered 160 acres of 
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the same character of lands lying in the near vicinity to those upon 
Cottonwood Creek now in question, for which defendant paid to the 
United States the price required by the stone and timber act, namely, 
$2.50 per acre, or a total of $2,400. Defendant’s counsel contend that 
such purchase by him of similar lands and payment therefor at about 
the same time as is laid in the information is a circumstance which 
ought to have gone to the jury as evidence that he would not inten- 
tionally commit a trespass forthe sake of obtaining timber of the same 
character a short distance away. We entirely fail to appreciate the 
force of this contention. The act of June 3, 1878, supra, provides in 
express terms that the timber lands therein contemplated may be sold 
to citizens ‘‘in quantities not exceeding 160 acres to any one person 
or association of persons.” Defendant had already purchased his full 
limit of 160 acres, if, indeed, he had not indirectly secured the four 
other quarter sections above referred to, and conceding that he had 
paid for that land, it can not be that such fact would have any ten- 
dency to show that he had an honest purpose in trying to appropriate 
other lands. 

He had exhausted his right already, and he knew it, and such evi- 
dence, in our opinion, would tend to impugn the motive of defendant 
in trying to secure other forbidden lands rather than palliate his con- 
duct in so doing. 

It is next urged that the court erred in excluding evidence of a cus- 
tom prevailing in the vicinity, where the offense was committed, of 
entering upon land and immediately proceeding to cut timber there- 
from before patent was obtained, and while proceedings to secure the 
same were pending, and that the custom was known to the General 
Land Office. 

This evidence of custom was offered in connection with an avowal 
by the defendant of his intention at the time he commenced cutting 
timber on the tract in question to purchase the same afterwards from 
the Government. 

We entirely agree with the trial court that this evidence was incom- 
petent. A general custom to violate the law can not on any principles 
of morality or law justify itself. Neither can it justify an individual 
instance of violation of the law. Neither can knowledge of such 
violation by an agent of the United States excuse or justify it. If it 
" were otherwise, then the register of the land office at Cheyenne, or 
any other agent of the Government, and certainly the Commissioner 
of the General Land Office at Washington, could annul any act of 
Congress at pleasure. But, it may be said, these observations do not 
meet the argument that such custom, known to defendant and acted 
upon by him, is evidence of an honest intent and purpose on his part 
in doing that which was customary. 

Every person is supposed and must be held to know the law. Any 


Teller v. United States (113 Fed. Rep., 273). 131 


laxity in enforcing this axiomatic and fundamental rule would lead to 
endless disorder and crime. Teller, therefore, knew, or must be held 
to have known, that any such custom as is claimed in his behalf was 
an unlawful custom, amounting in and of itself to a violation of law, 
~and it must also be held, in the light of the facts disclosed by this 
record, that any such custom, if lawful and competent in other cases, 
could not be of any avail to him, because, as just seen, he had already 
exhausted his full privilege of purchasing timber land under the act 
of 1878, and could not directly in the manner prescribed by Congress, 
or in any other manner, lawfully acquire any more. If he could not 
do it directly or lawfully, it is impossible for us to conceive how he 
can shelter himself under a general custom and thereby justify him- 
self in the attempt to accomplish the same purpose indirectly and 
unlawfully. 

In the case of United States v. Mock (149 U. S., 273) the Supreme 
Court considered a case of trespass for cutting and carrying away 
timber from public lands. The trial court had charged the jury as 
follows: 

It is a matter of history that the Government permitted the early pioneers, as they 
went ahead to make their homes for themselves, to go on the public domain and take 
such timber as was necessary for domestic use, and although there never was any law 
or license to that effect, it was done with knowledge of every department of the 
Government, legislative, judicial, and executive. * * * While I wish you to 
understand that I am not aware of any license having ever been given in the last 
sixty years to any party to go on the public domain and cut timber, no court has 
ever held, and no court would be justified in holding, that these men were all 


criminals who went on and put up a little mill for the purpose of aiding their 
neighbors in procuring lumber for domestic purposes. 


The court, speaking by Mr. Justice Brewer, commenting on the 
foregoing observations of the trial court, says: 


The specific portions [of the charge] to which the attention of the court was called 
at the time and exceptions taken are that which refers to the history of the attitude 
of the Government toward pioneers and others who took timber from Government 
lands for domestic use, and that which declared that no verdict could be returned in 
favor of the Government except for the value of the lumber manufactured. In these 
there was obvious error. * * * Nor were the observations of the court in refer- 
ence to the attitude of the Government justifiable. Whatever propriety there might 
be in such a reference in a case in which it appeared that the defendant had simply 
cut timber for his own use or the improvement on his own land, or development of his own 
mine (and in respect to that matter, as it is not before us, we express no opinion), 
there certainly was none in suggesting that the attitude of the Government upheld 
or countenanced a party going into the business of cutting and carrying off timber 
from Government land, manufacturing it into lumber, and selling it for profit. 


The principles enunciated in that case are, in our opinion, irrecon- 
cilable with the claims of defendant’s counsel in this case. 


The defendant contends that the facts shown by the record that he 
endeavored, prior to cutting any timber on the land in question, to 
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ascertain whether the land had been surveyed; that while at work 
cutting the timber he notified one Abbott, a special agent of the Goy- 
ernment, that he was so doing; that he received no notice to quit for 
three weeks thereafter, constitute evidence of an honest purpose on 
his part, and should have been submitted to the jury on that issue. 
The principles hereinbefore discussed are, we think, entirely appli- 
cable to this last contention. The land was unquestionably unsur- 
veyed public land, and if defendant had prosecuted his alleged honest 
purpose far enough he would have ascertained that fact. But whether 
he knew or could have known that it was unsuryeyed public land was 
immaterial. All that he was required to know was that it was public 
land, surveyed or unsurveyed, and if he knew that, which unques- 
tionably he did, the fact that he endeavored to find out whether it 
was surveyed or not was quite immaterial, and certainly the tolera- 
tion of a trespass for three weeks, or for any time for that matter, by 
a special agent of the Government, whose duty it was not to tolerate 
it at all, can be of no avail to a trespasser by way of showing that his 
ieeea eines was done with an honest purpose. 

So far we have treated the several contentions of defendant? s counsel 
as if it was competent for him to disprove an actual bad purpose or 
evil intent; in other words, as if it was incumbent on the Government 
to show a bad purpose or evil motive in the mind of the defendant in 
committing the trespass complained of. We have considered the 
excluded testimony on that theory (and even on that theory we have 
been unable to find any substantial error in the rulings of the court), 
but in so doing we have given the defendant the benefit of a position 
which, in our opinion, is unwarranted by the law. 

For the purpose of protecting the public domain from the invasion 
of trespassers, Congress denounced as a crime the cutting of timber 
on public land ‘‘ with the intent to export and dispose of the same.” 
This is the intent that is made criminal by the law and the only intent 
necessary to establish the crime in a given case. 

This intent is fully admitted in the present case. It is undisputed 
that the defendant cut the timber in question for the purpose of ful- 
filling a contract with the receivers of the Union Pacific Railroad 
Company for the delivery of 250,000 ties at Fort Steele. 

It has been held by the Supreme Court in Stone vy. United States 
(167 U. S., 188) that it is necessary in prosecutions under the statute 
now in question to prove a criminal intent ‘‘ or at least that (defendant) 
knew the timber to be the property of the United States.” 

The elements of the offense charged against the defendant are three 
in number: (1) Cutting timber; (2) from land known to be public land; 
and (3) with intent to export or dispose of the same. 

These three elements concurring, the crime, in our opinion, is com- 
plete and the jury would be fully justified in finding, and indeed it 
would be their duty to find, all the criminal intent required by the act. 
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The trial court charged the jury that in order to convict they must 
find that there existed in the mind of the defendant a ‘‘ willful and 
wrongful purpose to obtain the timber in violation of the law.” 
Taken by itself this portion of the charge would have been mislead- 
ing, but taken in connection with other portions of the charge, to the 
effect that if the defendant entered upon public land knowing it was 
such, without having complied with the provisions of the law giving 
him a right to do so, and cut timber therefrom, the jury would be 
authorized therefrom to find the requisite criminal intent, it fairly 
stated the law to the jury, and certainly as favorable to the defendant 
as he was entitled. 

The admission of the defendant at the trial that he had cut timber 
on 300 acres of unsurveyed Government land to which he had no 
claim or color of title; the evidence of E. M. Johnston, register of the 
land office at Cheyenne, that he had informed the defendant prior to 
his cutting the timber that he could not acquire title to the lands 
because they were not open to entry; the testimony tending to show 
that defendant promised his workmen, when they called his attention 
to the fact that the lands were public lands, to stand between them 
and the Government; and the further important fact that defendant 
had fully exhausted all his privileges of purchasing land under the 
stone and timber act, all conduce to show, and, in our opinion, satis- 
factorily show, that defendant well knew the land was public land and 
had all the criminal intent required by section 2461, Revised Statutes, 
and the act of June 3, 1878, to constitute the offense there denounced. 

In our opinion, none of the facts relied upon by him as evidence of 
an innocent intent or purpose were relevant or material to the case. 

The next assignments of error relate to the cutting of timber by 
the defendant on the Montezuma placer claim, and arise on the fol- 
lowing state of facts: One Mullison had been in possession of the 
Montezuma placer claim, working the same for the precious metals 
_ therein for about thirty years prior to 1898, but he had never applied 
for a patent or taken steps to acquire title from the United States 
prior to that day. 

In October of that year Mullison and the defendant entered into a 
contract by which it was agreed that defendant, in consideration of 
being permitted to cut all the tie timber growing thereon, should pay 
all the expenses, including the Government price of $2.50 per acre for 
securing a patent by Mullison to his claim. Pursuant to this agree- 
ment Mullison, early in January, 1898, applied for a patent, and 
between that day and June 22, 1898, defendant proceeded to cut and 
did cut over about 300 acres of the claim, and advanced money amount- 
ing to about $2,000 for the payment of the expenses and purchase 
price of the land from the United States. On June 22, 1898, the pay- 
ment was made and Mullison secured a receiver’s receipt for the same, 
entitling him in due course to a patent for the lands. The contention 
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of defendant’s counsel based on several assignments of error relating 
to the exclusion of evidence and the court’s charge, to which particu- 
lar reference need not now be made, is that his cutting timber from 
this land after the application for a patent was made, and before the 
money was paid and a receiver’s certificate secured, does not constitute 
an offense under the statutes of the United States. His proposition is 
that the ultimate payment of the money, and securing the receiver’s 
receipt, conferred upon Mullison a title to the land which by relation 
operated as of the date of the application, and in fact as of the time of 
his original location of the claim, and, therefore, that the cutting 
of timber at the time in question with the consent of Mullison con- 
stituted no violation of the laws of the United States. 

It may be conceded that the payment for the land conferred upon 
Mullison an equitable title to the same, which entitled him to a patent, 
and that he was not required to wait for the actual issue of a patent 
converting the equitable right into a legal title before exercising all 
the incidents of ownership. 

This, we think, is the law as established by the authorities: Wither- 
spoon v. Duncan (4 Wall., 210); Stark v. Starrs (6 Wall., 402, 417); 
Deffeback v. Hawke (115 U.S., 392, 405); Cornelius v. Kessel (128 
U.S., 456, 460); Hastings, etc., R. R. Co. ». Whitney (182 U.8., 357, 
361); Benson Mining and Smelting Co. v. Alta Mining and Smelting 
Co. (145 U. S., 428); Bardon v. Railroad Co. (145 U. S., 535); Bogan 
v. Mortgage Co. (11 C. C. A., 128; 63 Fed., 192), and the contention 
of the Government in this case, to the contrary, is not well founded. 

The foregoing cases are, however, no authority for the proposition 
that lands cease to be public lands, or that a claimant secures an 
equitable right to a patent, until all the acts are performed and all the 
money is paid by the claimant, which are made by the law prerequi- 
site to securing the legal title. 

Mullison, it appears, had located upon and worked his claim for 
some thirty years prior to 1898, and had thereby under the mining 
laws secured the right of possession to work the claim for precious 
metals as long as he desired to exercise that right, and had also 
acquired the option to apply for and, on certain terms prescribed by 
law, to secure from the United States a patent conferring upon him 
title in fee simple to the lands contained in the claim, with all its inci- 
dental rights, privileges, and immunities. 

It is strenuously argued by defendant’s counsel that the possessory 
title acquired by Mullison, by virtue of the location, record, and 
working of his claim for so long a time, segregated the same from 
the public domain and conferred upon him such an equitable right as 
entitled him or his licensees to all the rights and incidents of absolute 
ownership. We can not agree to any such proposition. 

Three separate rights or titles are recognized by the Supreme Cou. ¢ 
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in and to public lands. In Benson Mining Co. v. Alta Mining Co., 
supra, the court quotes approvingly from an opinion of the Secretary 
of the Interior, as follows: 

By the laws of the United States, three distinct classes of titles are created, namely 
(1) title in fee simple; (2) title by possession; (3) the complete equitable title. 

Title by possession is the first one in order of time acquired. Pos- 
session of a mining claim, in accordance with the provisions of the 
statute, by well-settled authority, confers the right, subject to certain 
limitations and conditions, upon a locator to work the claim for pre- 
cious metals for all time, if he desires to do so, but confers no right 
to take timber, or otherwise make use of the surface of the claim, 
except so far as it may be reasonably necessary in the legitimate 
operation of mining. 

The next right in order of time is the equitable one, already defined. 

The last one in the sequence is the perfect legal title, in fee simple 
absolute, created by the issue of the patent by the United States. 

The claimant may be entirely satisfied with his possessory title and 
be neither able nor willing to perform the further acts or pay the 
further consideration requisite to securing the equitable or legal title. 

For reasons of public policy and for the purpose of encouraging the 
mining industry, the United States gratuitously grants the privilege 
to any citizen, or person having declared his intention to become a 
citizen, of locating a claim for mineral lands and working the same 
for precious metals, but it has not seen fit to give away the land con- 
taining the minerals, but, on the contrary, has adopted the policy of 
selling the same to the locator, if he desires to purchase, on terms 
fixed by the acts of Congress. 

Mullison’s location, record, and working of his claim secured to him 
the possessory title only. 

While his location so far segregated and withdrew the land from the 
public domain that no rival claimant could successfully initiate any 
right to it until his location was avoided and his entry was canceled 
(James v. Germania Iron Co., 107 Fed., 597, 603, and cases there cited; 
Hartman vw. Warren, 76 Fed., 157, 160; Kansas Pacific Railway Co. v. 
Dunmeyer, 113 U. S., 629), it gave him nothing but ‘‘the right of 
present and exclusive possession” for the purpose of mining. It did 
not divest the legal title of the United States or impair its right to 
protect the land and its product, by either civil or criminal proceed- 
ings, from trespass or waste. While for the purpose of subsequent 
entry and location by private parties the lands which Mullison claimed 
were segregated from the public domain and appropriated to a private 
purpose, they were so segregated for that purpose only, and the legal 
and equitable title to them still remained in the Government, and they 
were still ‘“‘lands of the United States” within the meaning of section 
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2461, Revised Statutes, and the act of August 4, 1892 (27 Stat., 348), 
which are under consideration in this case. (Shiver 7. United States, 
159 U. S., 491, 494.) The case of Belk v. Meagher (104 U.5., 279, 
283), relied on by defendant’s counsel, clearly recognizes the limited 
character of the right conferred upon a locator. The court there says, 
page 283: 

The language of the act is that the locators ‘‘shall have the exclusive right of pos- 
session and enjoyment of all the surface included within the lines of their locations 
which is to continue until there shall be a failure to do the requisite amount of work 
within the prescribed time.’’ Congress has seen fit to make the possession of that 
part of the public lands which is valuable for minerals separable from the fee, and 
to provide for the existence of an absolute right to the possession, while the para- 
mount title to the land remains in the United States. 


The two titles recognized by the United States confer totally differ- 
ent rights. The first one confers a right, and it may properly enough 
be said to be vested in the locator, to the possession of the land for the 
purpose of carrying on his mining operations as long as he performs 
the required conditions. This, however, he may at any time abandon 
by ceasing to perform the conditions upon which it depends. 

The second is a complete and absolute title, which may or may not 
be acquired by the locator, and if acquired is for other and valuable 
considerations moving from him to the United States. This title is 
dependent upon no conditions, but confers all the rights incident to an 
indefeasible estate in fee simple. 

Considerations like the foregoing conclusively show that there is no 
warrant for the contention that the locator’s right of possession segre- 
gates the land from the public domain and appropriates it to a private 
purpose in any such way as to withdraw it from the effect of the provi- 
sions of the criminal statutes under which the defendant was convicted. 

After the locator shall have applied for a patent, in the event in the 
exercise of his option he sees fit to do so, and after he shall have fully 
perfected his entry upon the land by the payment of the purchase 
price, and not till then, has the land ceased to be a part of the public 
domain, and not till then has he acquired any vested right to the abso- 
lute title. (Witherspoon v. Duncan, supra.) When such an entry is 
made the land is not only withdrawn from the public domain, but the 
entryman has acquired an equitable title, and thereafter and not till 
then the United States holds the legal title in trust for him. 

This brings us to a consideration of the effect to be given to the 
application for a patent made by Mullison on January 5, 1898, and to 
the perfection of his entry by payment of the purchase price on June 22, 
1898. Between these dates the trespass charged against the defendant 
was committed. 

Counsel strenuously urge that Mullison’s actual payment for the land 
on June 22, 1898, and securing the recciver’s certificate of such pay- 


Tdler v. United States (113 Fed. Rep., 273). 137 


ment, conferred title on him by relation certainly as of January 5, 1898, 
when he applied for the patent. The argument need not here be 
repeated, nor the authorities again referred to, showing that the pay- 
ment for the land and securing the receiver’s receipt therefor, operated 
to create a perfect equitable title in Mullison. ‘* The equitable title 
accrues immediately upon purchase, for the entry entitles the pur- 
chaser to a patent, and the right to a patent once vested is equivalent 
to a patent issued.” (Benson Mining Co. v. Alta Mining Co., supra.) 
But does this title relate to or become effective as of any day prior to 
the actual payment of the purchase price in any such sense as to entitle 
the applicant for a patent, or anyone acting under or by his authority, 
to enter upon the land in the meantime and appropriate the timber to 
his or their own use? The application for a patent in and of itself 
imposes no obligation upon the applicant to pursue his purpose to 
secure a patent. It is only the first step to thatend. He is afterwards 
required by the mining laws to perform certain other prerequisite 
duties, and particularly to make payment for the land and secure the 
receiver's receipt therefor. 

At any time prior to the actual payment it is within the power of 
the applicant to abandon his purpose. Can it be possible that Con- 
gress intended to open the door to such depredation and fraud as 
would be feasible on defendant’s theory? According to it, Mullison 
‘might have made a formal application for a patent, proceeded to sell 
and dispose of the timber growing on the land, impairing its value 
accordingly, and then, without penalty, have abandoned his entry, 
leaving the land wasted and stripped of its timber, which might have 
been its chief value, for the Government to hold without the proba- 
bility of sale. Unless Congress by clear and unambiguous expression 
of its will has left this door open, we will not open it. We not only 
fail to find any such expression of legislative intent, but authority 
and reason alike conduce to the contrary. In U. S. v. Nelson (5 
Sawyer, 68) a case much like the present was considered. A locator 
of a placer claim had taken all the steps entitling him to a patent for 
the land except the final payment of the price fixed by law. After- 
wards he cut timber therefrom, not incidental to a bona fide mining 
operation, but for the purpose of selling it as fire wood. The court 
held that this constituted an offense within the meaning of section 
2461, supra, and among other things said: 

The defendant in this case occupies the premises under this law and claims the 
right to cut and remove the timber therefrom as incidental to and in aid of his right 
to mine thereon, but he is not the owner of the land until he pays for it and obtains 
the United States patent. Itis a part of the public domain. In the meantime the 
defendant is occupying it under a mere license from the Government which may be 
revoked at any time by the repeal of the act givingit. * * * Ifthe land or the 


greater portion of it is of little or no value as mining ground, but valuable for its 
timber, the defendant might occupy it for a few years until he had stripped the tract 
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of its timber and worked out the few acres that really contained valuable deposits, 
and then abandon it to the Government. * * * The temptation to locate 160 
acres of timber land as mining ground, and by putting a few dollars’ worth of labor 
upon it annually, and thereby be enabled to dispose of the timber upon it at from 
$50 to $100 an acre, is very great, and if the defendant’s construction of the law 
is to obtain, there is nothing to prevent its being done. * * * The remoyal of 
timber from a mining claim to be justifiable should proceed pari passu with the 
operation of mining. Whoever wants to go further or faster than this, and for any 
reason appropriate the timber to his own use in advance of his mining operations, 
can only do so safely by paying the purchase price of the land and becoming the 
owner thereof. 


The views so expressed by the district judge in that case commend 
themselves to our reason, and, it appears, so commended themselves 
to the reason of the Supreme Court of the United States that that 
court cites it in support of its decision in the case of Shiver v. United 
States (supra). 

The law relating to the acquisition of homesteads is so akin to that 
relating to the acquisition of mineral claims that the principles goy- 
erning the rights of claimants while engaged in perfecting their titles 
are conceded by counsel in their argument to be similar. 

The homestead settler acquires no title until five years after his entry. 
During these years he must, among other things, reside upon the land 
entered and cultivate the same. The performance of such acts, like 
the final payment by a claimant of mineral land, entitles him to a pat- 
ent. In homestead cases the rule is well settled that the settler may 
cut during those five years only such timber as is reasonably incidental 
to cultivation, and can not, under color of exercising this right, denude 
the land of its timber for the purpose of selling the same and securing 
its purchase price. (Stone v. United States, 167 U. S., 178; Shiver ». 
United States, 159 U. 8., 491; United States v. Cook, 19 Wall., 591; 
Conway v. United States, 37 C. C. A., 200; 95 Fed., 615; Grubbs 2. 
United States, 44 C. C. A., 513; 105 Fed., 314.) 

In the case of Shiver vw. United States, supra, the question turned 
upon what is meant by ‘‘land of the United States” within the mean- 
ing of section 2461, Revised Statutes, providing for the punishment of 
persons guilty of cutting timber upon such lands. After making a 
résumé of the provisions of the homestead act Mr. Justice Brown, 
speaking for the court, says: 

It is evident, first, that the land entered continues to be the property of the United 
States for five years following the entry; * * * second, that such property is 
subject to divestiture, upon proof of the continued residence of the settler upon the 
land for five years; third, that meantime such settler has the right to treat the land 
as his own so far, and so far only, as is necessary to carry out the purpose of the 
act. The object of this legislation is to preserve the right of the actual settler, but 
not to open the door to manifest abuses of such right. Obviously the privilege of 


residing on the land for five years would be ineffectual if he had not also the right 
to build himself a house, outbuildings, and fences, and to clear the land for cultiva- 
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tion, and to that extent the act limits and modifies the act of 1851, now embraced in 
Revised Statutes, section 2461. It is equally clear that he is bound to act in good 
faith to the Government, and that he has no right to pervert the law to dishonest 
purposes or to make use of the land for profit or speculation. The law contemplates 
the possibility of his abandoning it, but he may not in the meantime ruin its value 
to others who may wish to purchase or enter it. * * * The settler upon a home- 
stead may cut such timber as is necessary to clear the land for cultivation or to build 
him a house, outbuildings, and fences, and perhaps, as indicated in the charge of the 
court below, to exchange such timber for lumber to be devoted to the same purposes, 
but not to sell the same for money except so far as the timber may have been cut for 
the purpose of cultivation. 


The Supreme Court in the last-mentioned case cites a large number 
of cases determined in courts of original jurisdiction wherein views 
were expressed in harmony with those stated by the court, and finally 
concludes that the land of a settler for homestead purposes ‘* remained 
the lands of the United States within the meaning of section 2461, 
supra,” until tne settler had acquired the right to a patent by the per- 
formance of all the conditions necessary under the law to the acquisition 
of such title. 

In our opinion the principles announced in the last-cited case, as 
well as those recognized or announced in other cases above cited, 
control the determination of this case and require us to hold that the 
defendant, Teller, can not justify his cutting of the timber in question, 
under license from Mullison, prior to the payment by him to the 
United States of the purchase price of the land from which the cutting 
was done. 

We have not in the foregoing opinion deemed it necessary to take 
up the assignments of error seriatim, but have adopted the course of 
discussing the principles contended for, believing that in so doing we 
could in a general way dispose of the assignments of error more satis- 
factorily than by considering each separately. 

The conclusions reached dispose of each and all of the assignments 
of error adversely to the defendant and result in an affirmance of the 
judgment. 

The verdict was a general one, and it can not be ascertained from 
the record whether the jury found the defendant guilty of unlawfully 
cutting timber from the unsurveyed lands or from the Montezuma 
placer, or from both, but the conclusion reached demonstrates that 
there was no error on either hypothesis. 

The undisputed facts show that the defendant intentionally cut 
growing timber from the lands in question, knowing at the time of so 
doing that they were public lands belonging to the United States, and 
finding no error prejudicial to the defendant, either in the admission 
or rejection of evidence, or in the charge to the jury, the judgment of 
the trial court must be affirmed. 
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Error to the circuit court for the ninth circuit (167 U. 8., 178). 


The United States court in the district of Washington has jurisdiction of an action 
brought by the United States against a defendant, found there, to recover for 
timber unlawfully cut from lands of the United States in Idaho. 

It is no defense against such action that the defendant was indicted criminally for 
cutting such timber and was acquitted. 

* * * * * * * 

The provision in the act of March 3, 1875, chapter 152, that the railroad companies 
therein provided for have ‘‘the right to take from the public lands adjacent 
to the line of said road material,’ etc., means lands in proximity, contiguous to, 
or near the road. 

As between the Government and a settler, the title to public land until the condi- 
tions of the law are fulfilled remains in the United States, but in the meantime 
if the settler is engaged in improving the land as required by law and disposes 
of any surplus timber without intent to defraud the Government, and the pur- 
chaser buys the timber under the belief that there is no intent or purpose to de- 
fraud the Government, the sale is lawful and the purchaser is protected. 

The fact that claimants to lands under the homestead and preemption laws after 
occupation for a time abandon the lands is not alone proof that they intended to 
defraud the Government, although in the meantime they have cut and sold the 
timber from the lands during the occupation, but the jury should judge of the 
intent of the parties so acting by all the circumstances surrounding each case, 
and if these circumstances satisfy the jury that claimants of the land were act- 
ingin good faith at the time they sold the timber, and the purchaser had no rea- 
sonable ground to believe otherwise, then such sale would be lawful. 


* * * * * * * 


OPINION OF THE COURT. 


The case is stated in the opinion. 

Mr. Justice Harlan delivered the opinion of the court. 

This action was brought in the District Court of the United States 
for the District of Washington, Eastern Division, to recover the rea- 
sonable value of certain timber and railroad ties manufactured from 
trees alleged to have been unlawfully cut by the defendant Stone from 
certain lands in Idaho, of which, it was averred, the United States 
was the owner. 

The answer put the United States upon proofs of all material alle- 
gations of the complaint. 

But the defendant made two special defenses: 

1. That at a term of the United States district court for the district 
of Idaho, held in April, 1891, the trespasses and wrongs complained 
of were presented by the United States to the grand jury for investi- 
gation, and such proceedings were then and there taken that the grand 
jury returned into court true bills of. indictment, in which each and 
all of the wrongs and trespasses complained of herein were included; 
that the defendant was charged thereby with the commission of an 
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offense against the statutes, forbidding the cutting or removal of 
timber from the lands of the United States; that on all the charges 
involving the acts of the defendant as set forth in the complaint filed 
herein he was tried and acquitted and discharged therefrom by the 
judgment of that court, and that judgment was duly entered against 
the Government, ‘‘the issues therein being the same as are now pre- 
sented in this action, and were each and all determined and adjudged 
in this defendant’s behalf.” The defendant, therefore, alleged that 
the issues tendered by the plaintiff herein have been heard, tried, 
and adjudged for defendant and against the plaintiff by a court of 
competent jurisdiction, and that such judgment and determination 
precluded the maintenance of this suit. 

2. That between the dates mentioned in the complaint, to wit, 
between the months of August, 1888, and November, 1890, he had 
contracts with various customers for supplies of railroad ties and 
timber for the manufacture of lumber at points along the line of the 
Northern Pacific Railroad Company in the State of Washington, and 
adjacent to the region mentioned in the complaint; that he procured 
his supplies of timber for the purposes aforesaid from lands embraced 
in the grant made by acts of Congress passed to aid in the construction 
of the Northern Pacific Railroad, and by contracts with that company, 
and that at no time did he cut timber on any lands except such as 
belonged to that company; that during said time he purchased from 
other parties, who delivered ties and timber suited for lumber on the 
railroad, both ties and timber not cut by himself, for which he paid 
the market price, and which were either cut from the railroad lands 
or were lawfully cut by the parties who sold and delivered them to 
him; that no part or portion thereof were cut or taken from lands of 
the United States, or were unlawfully cut or taken from any lands; 
that the railroad ties so purchased from other parties, and which 
were not cut by himself from the lands of the railroad company, were 
for the use of and were used in the construction of the Spokane 
and Palouse Railway Company amd the Central Washington Railway 
Company’s railroads, respectively, both corporations being organized 
and constructing their roads under and in compliance with grants made 
by the act of Congress of March 3, 1875, authorizing the use of timber, 
etc., for construction, to be taken from the public lands of the United 
States, and that the taking for such purposes was not unlawful, but 
was by authority of law. 

The defense based on the criminal prosecution in the United States 
district in Idaho was adjudged on demurrer to be insufficient in law. 

The United States also brought an action against John H. Stone, 
Edward Noonan, and W. G. Kegler, as partners doing business under 
the name of the Spokane Fuel Company, to recover the value of 3,545 
cords of wood alleged to have been made from trees unlawfully cut 
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from the public lands of the United States in the same State, and to 
have been unlawfully converted and disposed of by the defendants to 
their own use. Noonan answered denying each and every allegation 
of the complaint. Stone answered separately, and alleged that ‘‘he 
was indicted upon a charge of cutting timber unlawfully from the 
same lands and premises, upon which the alleged trespasses complained 
of in this action are founded, at the April term, 1891, of the United 
States district court for the district of Idaho; that he was thereafter 
arrested on that indictment and appeared in said court; that such pro- 
ceedings were afterwards had, a judgment was duly given and ren- — 
dered in favor of the defendant, and he has been fully acquitted and 
discharged of said offense and of said trespass thereby.” That judg- 
ment was pleaded in full discharge of the plaintiff’s cause of action 
and in bar of all right of action on account thereof. As further special 
defense Stone denied that the defendants were or had ever been part- 
ners in any business. The defense based upon the indictment, trial, 
and judgment referred to was on demurrer adjudged to be insuflicient 
in law. Stone then filed an answer denying each and every allegation 
of the complaint. Noonan denied all the allegations of the complaint. 
Kegler was not served with process and did not appear. 

The two actions were tried before the same jury, having been pre- 
viously consolidated by order of court. In the first case there was a 
verdict and judgment in favor of the United States against Stone for 
$19,000. In that case the jury, in answer to special questions pro- 
pounded by the court, stated that Stone had received saw logs unlaw- 
fully taken from the lands described in the complaint, and that $15,000 
were awarded as damages on that account. They also stated, in 
response to a special question put by the court, that Stone had received 
railroad ties unlawfully taken from the lands, and that $4,000 were 
awarded on that account. In the case against Stone, Noonan, and 
Kegler, as partners, there was a verdict against Stone for $3,000, but 
the judgment was arrested and the verdict set aside. 

The judgment against Stone for $19,000 was affirmed by the circuit 
court of appeals (29 U. S. App., 32). 

1. It is contended in behalf of Stone that as the lands from which 
the trees were alleged to have been unlawfully cut are in Idaho, the 
action is local to that State, and the district court of the United States 
for the district of Washington was without jurisdiction. Ellenwood 
v. Marietta Chair Co. (158 U. 8., 105) is cited as an authority for this 
propesition. But that case proceeded upon the theory that the alle- 
gations of the petition at the time it was tried presented a single 
cause of action, in which the trespass upon the land was the principal 
thing, and the conversion of the property was incidental only, and, 
therefore, that the entire cause of action was local. In the present 
case the petition, it is true, avers that the United States was the owner 
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of the lands from which the trees were cut, but the gravamen of the 
action was the conversion of the lumber and the railroad ties manu- 
factured out of such trees, and a judgment was asked, not for the tres- 
pass, but for the value of the personal property so converted by the 
defendant. The description in the petition of the lands and the aver- 
ment of ownership in the United States were intended to show the 
right of the Government to claim the value of the personal property 
manufactured from the trees illegally taken from its lands. Although 
the Government’s denial of the ownership of the land made it neces- 
sary for it to prove its ownership, the action in its essential features 
related to personal property, was of a transitory nature, and could be 
brought in any jurisdiction in which the defendant could be found and 
served with process. Anda suit could have been brought to recover 
the property wherever it could be found. In Schulenberg v. Harri- 
man (21 Wall., 44, 64), it was said: 

The title to the land remaining in the State, the lumber cut upon the land belonged 
to the State. Whilst the timber was standing it constituted a part of the realty; 
being severed from the soil its character was changed; it became personalty, but its 
title was not affected; it continued as previously the property of the owner of the 
land, and could be pursued wherever it was carried. All the remedies were open to 
the owner which the law affords in other cases of the wrongful removal or conversion 
of personal property. 

If a suit like this can not be maintained, then persons depredating 
on the public lands may escape civil liability by simply removing from 
the State in which the depredation occurred; whereby the Govern- 
ment would be compelled to rely altogether upon a criminal prosecu- 
tion in which it could not succeed except by proving the guilt of the 


defendant beyond all reasonable doubt. 
* * * * % * * 


4. By the act of March 3, 1875 (18 Stat., 482, chap. 152), Congress 
granted the right of way through the public lands of the United States 
to any railroad company duly organized under the laws of any Terri- 
tory, except in the District of Columbia, or by the Congress of the 
United States, which shall have filed with the Secretary of the Interior 
a copy of its articles of incorporation and due proofs of its organiza- 
tion under the same, to the extent of 100 feet on each side of the 
central line of the road; ‘‘also the right to take from the public lands 
adjacent to the line of said road, material, earth, stone, and timber 
necessary for the construction of said railroad.” 

At the trial the defendant offered as evidence the appointment of 
the plaintiff in error, John H. Stone, as agent of the Central Wash- 
ington Railroad Company and of the Spokane and Palouse Railway 
Company, claiming that said corporations, having been organized 
under the laws of the Territory of Washington, and having filed their 
articles of incorporation and proofs of organization with the Depart- 
ment of the Interior, which had approved the same, were authorized 
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by the laws of the United States to take the timber included in this 
action, and such taking by them through their agent was not unlawful, 
the proof showing ‘‘that the ties which are sued for in this action 
were used by the said railroad companies in the construction of their 
said roads.” This evidence was excluded and its exclusion is assigned 
for error. It appears from the record, as stated in the opinion of the 
circuit court of appeals, that no timber fit for ties was found along the 
line of either of these roads; that both of them penetrated a barren 
region almost entirely destitute of timber, and that the timber was cut 
from lands along the line of the Northern Pacific Railroad about 50 
miles distant from the eastern end of the other roads, which was the 
nearest point where available timber could be found. 

The trial court in its charge, thus interpreted the above act of 1875: 

The act of Congress under which this claim is made does not undertake to provide 
the materials necessary for the building of railroads. It does not provide that if 
there is not any timber convenient, or within a convenient distance to the building 
and construction of a new railroad, that the railroad company has a right to require 
the United States to provide them with material, or go upon distant lands and procure 
the material that they require. That is not the scope of the law, and so I have 
decided that adjacent lands means lands in proximity, contiguous to, or near to the 
road, and that lands so far distant from the railroad and mentioned as lands in 
Kootenai County, Idaho, where it is claimed that railroad ties were cut, were not 
adjacent lands within the meaning of the law. That takes the whole question and 
the whole subject-matter of that claim from your consideration, and releases you 
from any consideration in regard to it. 


We concur with the circuit court of appeals in adjudging this to be 
a sound interpretation of the act of 1875. It is substantially the view 
expressed in Denver and Rio Grande Railroad v. United States (34 
Fed. Rep., 838, 841), in which Mr. Justice Brewer said: 

I certainly do not agree with the idea, which seems to be expressed elsewhere, 
that the proximity of the land is immaterial, or that Congress intended to grant 
anything like a general right to take timber from public land where it was most 
convenient. The grant was limited to adjacent lands, and I do not appreciate the 


logic which concludes that if there be no timber on adjacent lands the grant reaches 
out and justifies the taking of timber from distant lands—lands 50 or 100 miles away. 


Under this interpretation of the act of Congress, and under the 
facts of this case, it is clear that the timber was not taken from lands 
which, within the true meaning of that act, were adjacent to either of 
the roads in the construction of which it was used. 

5. One of the principal matters contested at the trial was whether 
the lands were public lands of the United States in any sense that 
would entitle the Government to claim that it owned the timber taken 
from them. The defendant introduced evidence to show that certain 
individuals had acquired the lands under the laws of the United States, 
and were in the exercise of their rights when cutting timber from 
them. 


Upon this general subject the court instructed the jury, in sub- 
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stance, that the United States was the primary source of title to all of 
the lands in the State of Idaho, and where individuals have acquired 
ownership they have done so by grant or conveyance from the Goy- 
ernment; that in a case where there was no evidence of transfer from 
the United States of title it is to be taken that the title is still in the 
United States; that as to all lands in which the title is in the Govern- 
ment, the timber and trees standing and growing on them are part of 
the land, the title of the United States to the trees being the same as 
its title to the soil; that when trees on such lands are cut down with- 
out authority of law the right of property in the timber after it is 
severed from the realty still remains in the Government, and if 
anyone without license from the Government or without authority of 
law takes the timber from the land he commits a trespass against the 
Government; that no person can acquire title to the timber so cut by 
buying it from an individual, unless it appears that that individual in 
cutting and removing it from the lands had license or lawful authority 
to do so; that under the laws in force during the time referred to in 
the pleadings and evidence, any person desiring any part of the lands 
known as public lands must prove that it was for his own exclusive 
use and benefit and for the purpose of residing upon and cultivating 
it, thus carrying into effect the policy of the Government in giving 
public lands to the people who need them and would cultivate and use 
them, so as to cause the greatest benefit to the country; that any 
settler going upon a tract of land with that intention goes by invita- 
tion of the Government, and with the authority to improve the Jand 
and make it fit for use; that he is authorized to cut down the timber 
which he finds standing there (if it encumbers the ground) so far as 
was necessary to do so in order to make the land fit for cultivation; 
that any timber that he does so cut down in good faith and for the 
purpose of improving the land, he being a bona fide settler intending 
to acquire title in accordance with the laws, is not the property of the 
United States, but becomes his property after being so cut down, and 
that he may burn it up or he may sell it for money, and if he sells it 
under the conditions named the man who buys it from him gets a 
good title and is not required to pay the United States for it after- 
wards; that the converse of that proposition was true, and where a 
man cuts timber off the public lands, unless he is a bona fide settler 
intending to acquire title to the lands by obedience to the laws of the 
United States, he does so unlawfully, and does not make himself the 
ownet of the timber by cutting it; and that even a settler who takes 
up a claim on public lands, intending to perfect his right to it, has no 
right until he has perfected his claim to cut the timber, except so far 
as it is necessary and reasonable to prepare so much of the lands for 
cultivation as he intends to cultivate. 
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The court proceeded in its charge: 


A man of limited means who goes upon a claim and is able during the first year to 
cultivate only a few acres is only authorized to cut the timber off the few acres that 
he intends to cultivate and is able to cultivate. If he cuts down the timber off 40 
acres it should be in pursuance to a definite plan that the plow shall follow the ax, 
and that the entire 40 acres shall be put to use for the purpose of cultivation, or in 
such manner as a farmer makes use of land that is tillable land. The balance of the 
timber on the 160 acres, if it is a timbered claim, a claim covered by timber, should 
remain as a preserve, a timber preserve, for the future benefit of the land, and should 
be removed only so fast as the settler finds it necessary to remove it in order to put 
in cultivation the lands he means to cultivate and intends to cultivate in good faith. 
But a man whose primary purpose is to cut the timber on a piece of land is no more 
authorized to go and cut that timber by reason of his having filed in the land office 
a declaration of his intention to take the land under the preemption law than if he 
goes and cuts it without filing any declaration. Unless the declaration is an honest 
declaration, and is supported by compliance with the requirements of the law, by 
making a home upon the land, actually living upon it and actually proceeding in the 
regular way by regular process of improving the land and putting it in cultivation, 
and until he has perfected his right by full compliance with the law, he has no right 
to cut down and sell the timber on other portions of the land which he is not intend- 
ing to immediately put into cultivation. As between the Government and the set- 
tler the title to the land until the conditions of the law are fulfilled remains in the 
United States, but in the meantime if the settler is engaged in improving the land as 
required by law and disposes of any surplus timber without intent to defraud the 
Government, and the purchaser buys the timber under the belief that there is no 
intent or purpose to defraud the Government, the sale is lawful and the purchaser is 
protected. The fact that claimants to lands under the homestead and preemption 
laws after occupation for a time abandon the lands is not alone proof that they 
intended to defraud the Government, although in the meantime they have cut and 
sold the timber from the lands during the occupation, but the jury should judge of 
the intent of the parties so acting by all the circumstances surrounding each case, and 
if these circumstances satisfy the jury that claimants of the land were acting in good 
faith at the time they sold the timber, and the purchaser had no reasonable ground 
to believe otherwise, then such sale would be lawful. 


It is not, in our judgment, necessary to add anything to this clear 
and satisfactory statement of the law as applicable to the matters 
referred to by the trial court. They are in accord with the views of 
this court as expressed in Shiver v. United States (159 U. S., 491, 497, 
498). See also United States 7. Cook (19 Wall., 591). The objections 
made at the trial (and repeated here) to what was said to the jury on 
this part of the case were not well taken. They could not be sustained 
without encouraging depredations upon the public lands under the 
guise of establishing settlements upon them in accordance with the 
liberal policy of the Government. 

* * * * *% * %* 

Having noticed all the matters in the record that we deem important, 


and perceiving no error of law to the prejudice of the substantial 
rights of the defendant, the judgment is affirmed. ‘ 
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CIRCULAR RELATIVE TO TIMBER ON HOMESTEAD ENTRIES. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., December 15, 1885. 
To Registers and Receivers United States Land Offices, and Special 

Agents General Land Office. 

GENTLEMEN: The following rules and regulations are hereby pre- 
scribed by the Secretary of the Interior for the protection of the timber 
growing or being upon public lands covered by homestead or preemp- 
tion entries; and paragraphs 8 to 10, circular of June 1, 1883, and 
circular of December 15, 1883, are hereby revoked. 

1. Homestead or preemption claimants who have made bona fide 
settlements upon public land, and who are living upon, cultivating, and 
improving the same in accordance with law and the rules and regula- 
tions of this Department, with the intention of acquiring title thereto, 
are permitted to cut and remove, or cause to be cut and removed, from 
the portion thereof to be cleared for cultivation, so much timber as is 
actually necesssary for that purpose or for buildings, fences, and 
other improvements on the land entered. 

2. In clearing for cultivation, should there be a surplus of timber 
over what is needed for the purposes above specified, the entryman 
may sell or dispose of such surplus; but it is not allowable to denude 
the land of its timber for the purpose of sale or speculation before the 
title has been conveyed to him by patent. 


* * * * * * *% 


Respectfully, Wo. A. J. SPARKS, 
Commissioner. 
Approved December 15, 1885. 
L. Q. C. Lamar, Secretary. 


RIGHT OF GOVERNMENT TO TIMBER CUT ON HOMESTEADS. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., May 16, 1896. 
Str: Your letter of April 30, 1896, is received, in which you ask, 
first, if a homestead entryman can, prior to making final proof, con- 
tract for the cutting and hauling away, for a consideration, of the 
cedar timber on his claim, the same to be cut for the purpose of clear- 
ing the land for cultivation, and manufactured into shingle bolts. 
And, second, if the entryman, ‘‘to swindle the contractor,” should, 
‘‘after it is all cut and ready to be hauled,” refuse to let the con- 
tractor remove it ‘‘under the pretext” that final proof had not been 
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made, ‘‘could the contractor have the right to take the bolts in pay- 
ment for his labor,” ete. ? 

You are informed that a bona fide entryman may cut or contract for 
the cutting of such timber as he wishes to have cleared in the ordinary 
preparation of his claim for farm purposes. The timber so cut he can 
sell or dispose of as he may see fit. (See inclosed copy of cireular 
dated December 15, 1885, relative to timber cutting on lands embraced 
in homestead entries.) 

Until patent for the claim issues to the entryman, the timber cut 
thereon is not his property exclusively. The Government has rever- 
sionary rights in the lands, and, in the opinion of this office, the tim- 
ber cut thereon may not be appropriated or levied upon in satisfaction 
for any claim which another may hold against the entryman. 

The contractor can not, therefore, appropriate the timber or bolts to 
which you refer in satisfaction for his claim for labor performed 
thereon. He has his remedy in the local courts, and can there redress 
his grievance growing out of violation of contract. 

Very respectfully, 
S. W. Lamoreux, 
Commissioner. 
Mr. JosErpH N. CARLSON, 
Silver Lake, Cowlitz County, Wash. 


PUBLIC-TIMBER PRIVILEGES OF SETTLERS ON UNSURVEYED LANDS. 


A bona fide settler upon unsurveyed public land who intends to 
acquire title to the land under the homestead laws so soon as he is 
allowed to do so after survey, and who, in good faith, is complying 
with the rules and regulations relative to residence, cultivation, and 
improvements, is permitted the same privileges with regard to the 
cutting of timber upon his claim as are allowed to the bona fide home- 
steader, and is subject to the same restrictions. . 


TIMBER ON INDIAN HOMESTEADS. 


The rules and regulations governing the use of timber on lands coy- 
ered by Indian homesteads are the same as those set forth in circular 
of December 15, 1885, quoted on page 147, with the exception that the 
restrictions respecting the use of timber remain in force for a period of 
twenty-five years subsequent to the issuing of trust patent, inasmuch 
as the title to the land (and, hence, to the standing timber as a part of 
the realty) acquired under such patent remains inalienable until the 
expiration of that period, or longer, when the United States is dis- 
charged of its trust. 
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TIMBER ON INDIAN ALLOTMENTS AND INDIAN RESERVATIONS. 
(19 Op., 232.) 


DEPARTMENT OF JUSTICE, 
Washington, January 26, 1889. 

Str: By your letter of the 21st of January, 1889, you ask— 

1. Whether an allottee under the act of February 8, 1887 (24 Stat., 388), possesses 
the right to cut and sell merchantable timber, whether pine or hard wood, standing 
upon the lands allotted to him, and held under the trust patent by which the title is 
reserved for twenty-five years or longer to the United States. 

2. If such allottees possess the right of sale to any extent, is the Department 
authorized to exert any control over the disposition of the property, except when 
the land still remains within an Indian reservation within its jurisdiction under 
the statute? 


The Indians, when organized as tribes under the former policy of the 
Government, have been treated as domestic. dependent nations under 
the guardianship of the United States. That their condition would be 
made better if, instead of their separate national organization, with 
the nomadic and improvident habits incident to it, they were severally 
qualified, as speedily as possible, for self-reliant citizenship in the several 
States and Territories and endowed with political rights, is shown to be 
the conclusion reached by Congress, which inspired the passage of the 
act to which you refer. The act is intended to change the wandering, 
improvident, and semicivilized hunter to the domestic, industrious, and 
enlightened citizen. The first step adopted to promote this end is to 
give to each Indian a home, with a sense of ownership. The act con- 
templates that these homes shall, in the first instance, be agricultural. 
The first industries are to be farming and grazing, as shown by the first 
section of the act, for the land to be allotted is to be such as is ‘‘ advan- 
tageous for agricultural and grazing purposes.” In this contemplated 
new mode of life the guardianship which heretofore has been exercised 
over the tribe is to be transferred to the individual allottees provided for 
in the act. The separate manhood of each Indian is to be recognized, 
but still subject for a time to the care and supervision of the Govern- 
ment as trustee or guardian. ‘The real estate falling to each allottee is 
not intended to be used during the period of the guardianship for 
speculative purposes, but is so conditioned that in their period of ward- 
ship and tutelage the Indians shall not be subject to the danger of 
entering into an unequal competition with the whites in the field of 
traffic and general business outside of agriculture and grazing. The 
fifth section of the act provides for two different patents to be given to 
each allottee for the same land. The first is to be— 

Of the legal effect, and declare that the United States does and will hold the land 
thus allotted for the period of twenty-five years in trust for the sole use and benefit 
of the Indian to whom such allotment shall have been made, or, in case of his decease, 


of his heirs, according to the laws of the State or Territory where such patent is 
located. 
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The second is— 


That after the expiration of said period the United States will convey the same by 
patent to said Indian or his heirs as aforesaid in fee, discharged of said trust and 
free of all charge or encumbrance whatsoever. 

Prior to the issuing of the second patent the United States is to act 
as trustee of the lands. This relation as to the lands is substituted for 
the guardianship heretofore exercised over the tribe. For twenty-five 
years or longer the obligation exists to see that the intent of the law 
shall be faithfully carried out and no unlawful waste committed, either 
by the cestui qui trust or anyone else. During that period the land is 
intended to be used for agricultural and grazing purposes. Whatever 
timber may be necessarily cut or used for the promotion of these pur- 
poses the trustee should permit. To sell the timber growing on the land, 
or to cut it for sale for commercial purposes, except such as may be cut 
in clearing the land or for improvements to be erected thereon, would be 
inconsistent with the obligation of the trustee to preserve and protect 
the trust. And the ruling in United States v. Cook (19 Wall., 591) 
would seem to meet this question. The opinion rendered by me July 
21, 1885, to the Secretary of the Interior on the question of leasing 
Indian lands for grazing purposes in its logic reaches this proposition. 

Your first inquiry is therefore answered, that the allottee does not 
possess the right to cut and sell merchantable timber, except such as 
it may be necessary to cut in clearing the land for agricultural or 
erazing purposes or to erect suitable buildings thereon. 

To your second inquiry I reply that by virtue of the legal title remain- 
ing in the Government, and the trust relation assumed by it until the 
second patent is granted, it is the duty of the Department to prevent 
the cutting of timber except for the purposes above indicated, whether 
the land is or is not within an Indian reservation. 

Very respectfully, 
A. H. GARLAND, 
Attorney- General. 
The SECRETARY OF THE INTERIOR. 


See ‘* Timber unlawfully cut on Indian lands” (19 Op., 710), cited 
on page 60. 
See also United States v. Cook (19 Wall., 591), cited on page 62. 


LANDS VALUABLE CHIEFLY FOR TIMBER NOT SUBJECT TO INDIAN 
ALLOTMENT. 


DEPARTMENT OF THE INTERIOR, 
Washington, December 30, 1898. 
Sir: I transmit herewith copy of a communication of the 24th instant 
from the Commissioner of Indian Affairs, and accompanying applica- 
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tions, made by Louis Mishler, a Chippewa Indian, for allotments of 
lands for himself and his four minor children. 

As the papers show that the lands in question are more valuable for 
timber than either agricultural or grazing puposes, and therefore not 
subject to allotment, said applications are rejected, and you will cancel 
the same and take such other steps in the premises as may be proper. 

Please notify the Commissioner of Indian Affairs of the action taken 
by your office. 

Very respectfully, Hoke Smira, 
Secretary. 
COMMISSIONER OF THE GENERAL LAND OFFICE. 


BURNED TIMBER ON HOMESTEAD ENTRIES IN WISCONSIN, MINNE- 
SOTA, AND MICHIGAN. 


[Act of January 19, 1895; 28 Stat., 634.] 


AN ACT for the relief of homestead settlers in Wisconsin, Minnesota, and Michigan. 


Whereas during the summer and autumn of eighteen hundred and 
ninety-four extensive forest fires prevailed in northern Wisconsin, 
Minnesota, and Michigan, resulting in the death of many homesteaders 
and their families, the destruction of their property and effects, and 
of much of the green timber growing upon them, which homesteads 
are valuable chiefly for the timber standing and growing on them; and 

Whereas under existing law homesteaders are not allowed to cut or 
sell green or burned timber, except for the purpose of clearing and 
improving, and all burned timber not cut within a short period will 
become worthless and a loss to the settler and the Government: There- 
fore, 

Be tt enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That all such persons actually 
occupying homesteads in said States of Wisconsin, Minnesota, and 
Michigan, at the time of such fires, upon claims under the laws of the 
United States, on lands of the United States, whose property and 
buildings were destroyed by such fires, and the heirs of all such per- 
sons who perished by such fires, and all persons who by reason of such 
fires and loss of property were obliged to leave their homesteads, are 
hereby granted two years’ additional time in which to make final proof. 
And temporary absence for any period within two years from the date 
of this act shall be deemed constructive possession and residence, but 
shall not be deducted from the time required to make final proof. 

Src. 2. That all persons whose property was destroyed by such fires, 
and the heirs of all persons who were actual occupants of the home- 
steads at the time of the fire, and who lost their lives in and by that 
fire, may, by proving such actual occupancy at the date of such fires, 
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make proof showing compliance with the law up to the date of the fire, 
and shall make payment at the minimum price under existing statutes, 
in the same manner as if such claimants were alive, and upon receipt 
of such proof of loss of property by such fires, or death of the claim- 
ant, heirs surviving, and upon payment as aforesaid, a patent shall be 
issued to such claimant, or his or her heirs. 

Sec. 3. That the claimant upon any homestead, who by reason of not 
having lived thereon the necessary length of time to enable him to com- 
mute under section twenty-three hundred and one of the Revised Stat- 
utes as amended by the act of March third, eighteen hundred and 
ninety-one, his heirs, executor, administrator, or guardian of his minor 
heirs, may, when the quantity of timber destroyed upon his or her 
homestead shall not exceed seventy-five thousand feet of merchantable 
green timber, file an estimate in the land office where such homestead 
was entered with such reasonable proofs as the Commissioner of Public 
Lands may prescribe, as to the quantity of timber destroyed upon any 
sectional subdivision, and thereupon the register and receiver may, 
under the direction of the Commissioner of Public Lands, issue a license 
or permit to cut the burned timber on any homestead or sectional frae- 
tion thereof, upon payment of the sum of one dollar and twenty- 
five cents per acre for such sectional subdivision, and the Government 
shall issue a patent for the same to the claimant or his or her heirs. 


CIRCULAR. 
(20 LD: 98:) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., February 2, 1895. 
Registers and Receivers, United States district land offices, in Wisconsin, 
Minnesota, and Wachisun: 

GENTLEMEN: Your attention is called to the act of Congress approved 
January 19, 1895, entitled ‘‘An act for the relief of homestead settlers 
in Wisconsin, Minnesota, and Michigan,” a copy of which is hereto 
attached. 

The first section provides for an extension of time of two years within 
which to make final proof, and excuses temporary absence for any 
period within two years from the date of the act in all cases where any 
homestead settler, in your respective districts, was compelled to leave 
the land settled upon by him because of the prevailing forest fires of 
the summer and autumn of 1894, and by reason of the destruction of 
buildings or other property by such fires. The same relief is extended 
to the heirs of any settler who perished by such fires. Any settler 
desiring to receive the benefit of these provisions will be required to 
file in the district land office having jurisdiction over the land embraced 
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in his or her claim an affidavit corroborated by two parties setting forth 
the number of the entry, if one has been made, and the description of 
the land; the date of settlement upon the land; the amount and char- 
acter of the improvements placed thereon; the character and extent of 
the damage to the settler’s property caused by the fire; the date when 
the same occurred; whether or not the party was thereby obliged to 
leave the claim, and such other facts as may be relied upon as bring- 
ing the party within the scope of the act. Where a homestead settler 
perished by such fires, the heirs (i. e., the successors to the right under 
the homestead law, if they desire to receive the benefit of the provi- 
sions of said section), or one of them, will be required to furnish evi- 
dence consisting of the affidavit of the respective claimants, or, if a 
minor, of his or her guardian, corroborated by two witnesses, setting 
forth the number of the entry, if one has been made, and the descrip- 
tion of the land; the date of the settlement under which they claim; 
the character and value of the improvements, and the circumstances 
attending the death of the settler. The affidavits of the claimant and 
his corroborating witnesses may be made before any officer authorized 
to administer oaths using a seal. 

Upon receipt of the required affidavits you will forward the same 
to this office, with your joint recommendation in regard to the case. 
Should the evidence be found satisfactory you will be so advised, 
whereupon you will make such notes upon your records for your 
future guidance as will indicate that the parties are entitled to the 
benefits of the provisions of the first section of the act, and in these 
cases you will not issue the usual notice of the expiration of time 
within which to make proof until tex years from the date of the entry, 
and no contest for abandonment or noncompliance with the law will 
be allowed against any of the entries until after the expiration of two 
years from the date of the act. Entrymen temporarily absent for any 
time within two years from the date of the act will not be required to 
show any additional period of residence when they make final proof, 
because of such absence, as the act explicitly directs that such absence 
shall be deemed constructive residence. 

Parties coming under the act whose claims rest upon settlement alone 
are not relieved from the necessity of making their original homestead 
entries as heretofore required by the law and regulations in order to 
protect their settlement rights. 

The second section provides that homestead settlers whose property 
was destroyed by such forest fires, or in case the settler perished by 
the fire, then his or her heirs, or, in other words, the successors to his 
or her homestead right, as defined in section 2291, Revised Statutes, 
may, upon satisfactory proof of compliance with the law upon the part 
of the settler, to the date of the fire, and, upon payment of the mini- 
mum price under existing statutes, receive a patent for the land 
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embraced in the claim of such settler. The procedure in such cases, 
where the original entry has been made, will be the same as is now 
required in making homestead proof, except that compliance with the 
law need be shown only to the date of the fire, and, in addition, proof 
will be required as to the date of the forest fire and the extent of the 
damage done to the claimant’s property thereby, or, where the settler 
has perished by the fire, proof as to the time and manner of his death. 
The payment required to be made for the land is the ‘‘ minimum price 
under existing statutes,” which in ordinary commutation of homestead 
entries under section 2301, Revised Statutes, is $1.25 per acre, except 
where the lands are within the limits of railroad land grants and thereby 
enhanced in price to $2.50 per acre, and in other cases such amount as 
is required by any special laws which may govern the disposal of the 
specific tracts of land. 

You will make no change in your method of reporting these entries, 
but will be governed in each case by the instructions heretofore issued, 
should there be any entries embracing land of a special character. 

In all cases where parties intend to avail themselves of the benefit 
of the said second section under claims resting upon settlement alone 
at the time of the fire, they will be required, when they apply to make 
the original entry, if such application is not made within three months 
of the date of the settlement, to file affidavits explaining why such entry 
had not been made sooner, and when parties whose entries have been 
made since the date of the fire submit proof, as herein required for 
the purpose of perfecting title to their claims, under the provisions of 
the said section, you will forward the proof submitted to this office for 
consideration and withhold the cash certificate until advised that such 
proof is satisfactory to this office. 

Section 3 provides for cases in which the forest fires only partially 
burned the timber on the homestead, and the settler may desire to pur- 
chase only a portion thereof, retaining the remainder to be perfected 
under the general provisions of the homestead laws. 

In such cases, and when the quantity of timber burned does not 
exceed 75,000 feet of merchantable green timber, the entryman may 
file with the register and receiver of the district in which his claim lies 
a sworn statement setting forth the fact that the timber on his claim 
was destroyed or injured by the forest fires during the summer and 
autumn of 1894, giving a description of his entry, the date and number 
thereof, and a description of each of the smallest legal subdivisions of 
his claim upon which the green timber has been injured or destroyed 
by said fires, together with an estimate of the amount of such timber 
so injured or destroyed upon each of said smallest legal subdivisions. 
Also that he has complied with the requirements of the homestead law 
up to date. This statement must be corroborated by two witnesses 
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who have actual knowledge of the conditions existing on the claim. 
The entryman must designate which of the legal subdivisions of his 
claim on which the timber was burned he desires to purchase under 
this act, and with his application to purchase and sworn statement 
above required he must tender the necessary amount of money to 
complete the purchase at the minimum price per acre. 

Upon the presentation of the above-required application and sworn 
statement, together with the purchase money, if the same be found 
satisfactory to the register and receiver, they shall thereupon issue the 
ordinary cash entry certificate and receipt, giving them current num- 
bers in the regular cash series. On the margin of the certificate, 
receipt, and duplicate receipt there shall be indorsed in red ink: 
‘*Burned timber entry, act of January 19, 1895.” 

On the back of the duplicate receipt there shall be indorsed the fol- 
lowing license or permit to cut the burned timber: 

The within-named entryman having complied with the regulations prescribed 
under the act of January 19, 1895, entitled ‘‘ An act for the relief of homestead set- 
tlers in Wisconsin, Minnesota, and Michigan,’’ is hereby permitted to cut and dis- 
pose of the burned timber on that portion of his homestead entry described in this 
duplicate receipt. 


Date —— , Register. 
Hae nee SERRA 38 
Very respectfully, 
S. W. Lamoreux, 
Commissioner. 
Approved: 


Hoke Sir, Secretary. 


TIMBER FELLED BY STORM ON CERTAIN HOMESTEAD ENTRIES IN 
FLORIDA. 


,Act of February 26, 1897; 29 Stat., 599.] 


AN ACT Concerning certain homestead lands in Florida. 


Beit enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That all persons actually 
occupying homesteads in good faith in any of the following-named 
counties in said State of Florida, to wit, Alachua, Lafayette, Levy, 
Suwannee, Bradford, Baker, and Columbia, at the time of the storm 
on or about September twenty-ninth, eighteen hundred and ninety-six, 
are hereby granted the right to sell or otherwise dispose of the fallen 
timber on their homestead entries felled by said storm, and to devote 
the proceeds of such sale or barter to the improvement of their home- 
steads or support of themselves or their families. 
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TIMBER ON SCHOOL LANDS. 
[11 Copp’s Land-Owner, 134. ] ; 


ScHoot Sections—Pusiic LANDS—TRESP ASS. 
School sections in the Territories are public lands, though reserved, and are 
under the control of the United States. Suits for damages against trespassers 
thereon may be brought in the local courts by United States officials. 


Secretary Schurz to Hon. John HKaton, Commissioner of Education, 
August 18, 1879. 


I have received your letter of the 5th instant, inclosing a letter from 
Hon. W. H. Beadle, superintendent of public instruction for Dakota 
Territory, dated Mapleton, Dak., the 15th ultimo, in relation to dep- 
redations being committed upon sections 16 and 36 in said Territory, 
by cutting and removing timber therefrom, and also by cultivating 
the same for crops as private property. 

Mr. Beadle desires to be informed whether sections 16 and 36 in 
each township of surveyed lands in said Territory are public lands, or 
whether they are ‘‘so under Territorial jurisdiction as to enable us to 
bring actions in favor of our public-school fund.” Section 14 of an 
act entitled ‘‘An act to provide a temporary government for the 
Territory of Dakota and to create the office of surveyor-general 
therein” reads as follows: 

And be it further enacted that when the land in said Territory shall be surveyed, 
under the direction of the Government of the United States, preparatory to bringing 
the same into market, sections numbered sixteen and thirty-six in each township in 
said Territory shall be, and the same are hereby, reserved for the purpose of 
being applied to schools in the States hereafter to be erected out of the same. (12 
Stat., 239. ) 

The lands are public lands, although reserved for a particular pur- 
pose, and all trespass committed upon them renders the parties guilty 
of such trespass liable to prosecution under the laws of the United 
States. 

The penalties, however, collected for trespass would not inure to 
any school fund of the Territory. 

The United States has not granted the title to such lands, but has 
reserved them in order that at some future time, when a State shall be 
erected out of such Territory, the same may be granted to such State. 

In relation to the right of the United States to prosecute for tres- 
passes, I think there can be no question. 

Section 2461, Revised Statutes, provides specifically the punishment 
for cutting and removing timber from the public lands; and while I 
am not aware of any statute which provides for a rule of damages for 
using and cultivating lands of the United States which can not, under 
law, be sold, still I am of the opinion that the United States has the 
right to recover mesne profits for the use of said land. 
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In the case of Cotton v. United States (11 How., 239), the Supreme 
Court says: 

Although as a sovereign the United States may not be sued, yet as a corporation 
or body politic they may bring suits to enforce their contracts and protect their 
property in the State court or in their own tribunals administering the same laws. 
As an owner of prope1ty in almost every State of the Union, they have the same 
right to have it protected by the local laws that other persons have. 

In the case of the United States 7. Gear (3 How., 120) it was held 
that the United States had the right to maintain an action of trespass 
for taking ore from lead mines. On the same principle I think the 
Government would be entitled to recover for any other beneficial use 
to which the public lands might be put. You may, therefore, advise 
Mr. Beadle that if he will furnish this Department with information as 
to the cutting and removing of timber from sections 16 and 36, or any 
other public lands in the Territory of Dakota, giving a description of 
the tract trespassed upon, and time when trespass was committed, the 
same will receive prompt attention. You may also advise him that if 
he will furnish to this Department like information of persons who are 
cultivating and using such sections, that proper action will be taken 
thereon. 


BOXING TREES ON PUBLIC LANDS FOR TURPENTINE PURPOSES. 


All boxing and chipping of trees for turpentine purposes on public 
lands, whether vacant or covered by unperfected homestead entries, is 
unlawful. 

The use of trees for such purposes on lands covered by unperfected 
homestead entries can not be considered as constituting such *‘ cultiva- 
tion” as is contemplated in the second section of the act of May 20, 
1862, which has clearly in view the tilling or fertilizing of the soil. 

The decisions rendered in the cases of James F. Bailey, J. C. Cal- 
houn, and E. S. Taylor, tried at the April (1888) term of the circuit 
court, eastern district of Louisiana, established the right of the Goy- 
ernment, in cases of turpentine trespass on public lands, to bring crim- 
inal proceedings for the stealing and retaining of personal property of 
the United States, to wit, crude gum, etc., under section 5456 of the 
United States Revised Statutes, and 18 Stat., 479. 

The further right to sue for the recovery of damages i. cases of this 
nature is established by the decision rendered in the following case: 


Unirep States v. Tayor. 
Circuit court, southern district of Alabama (35 Fed. Rep., 484). 


Pusitic Lanps—Trespass—RiGHt oF GOVERNMENT TO SvuE—PossEssionN—HOoME- 
STEAD. 
Possession by a homestead claimant, and a receiver’s receipt issued since bring- 
ing the action, do not divest the Government of possession or title, so that it 
can not maintain an action of trespass for cutting timber on the land. 
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Pusiic LANps—BurRDEN oF PROOF. 

In an action brought by the United States for trespass committed on Govern- 
ment lands the burden of proof is on the Government to show that the acts of 
trespass complained of were committed by defendant or by his command, or that 
they were done for his benefit or with his knowledge and consent, and were 
subsequently ratified by him. 

x x se *' * * * 
SaME—EvVIDENCE. 

In such a case, evidence that the employees of defendant, under his direction 
or superintendence, or that of his partner for their joint benefit, entered on the 
lands described in the complaint and cut turpentine boxes in the trees thereon, 
or chipped such trees for turpentine purposes, or removed therefrom crude tur-. 
pentine, is sufficient to warrant a verdict against defendant. But if defendant 
merely bought turpentine from homestead claimants, having nothing to do with 
hiring hands, or chipping trees, or dipping or hauling turpentine, further than 
to pay for this work at the request of said claimants, and deducting the amount 
so paid from the agreed price of the turpentine, defendant is not liable. 

SamEe—Nominat DAMAGEs. 

In such a case, merely entering on the land and cutting boxes or chipping trees 
and removing therefrom crude turpentine entitles plaintiff to nominal damages, 
though no actual damages were done. 

Same—CoMPENSATORY DAMAGES. 

In an action for cutting growing trees, if their value can be ascertained without 
reference to the value of the soil on which they stand, the measure of damages 
is the injury done them, and not the difference in the value of the land before 
and after such injury. 

SamE—EXEMPLARY DAMAGES. 

In such a case the Government is entitled to exemplary damages, if the going 
on the land and cutting and chipping the trees or dipping and removing the 
turpentine was done by defendant willfully, or if such acts were the result of a 
negligence so gross as to show willfulness or a reckless indifference to the rights 
of the Government. @ 

* * * * 23 * * 


Touumin, -/. (charging jury): 

This suit is called an action of trespass, and is brought by the United 
States against the defendant to recover damages for trespasses alleged 
to have been committed by him in the years 1883 and 1884 on lands 
specifically described in the complaint and belonging to the Govern- 
ment of the United States. The United States charges the defendant 
with the trespass set forth in the complaint. He says he is not guilty 
of it. Under the plea of not guilty the Government must be prepared 
to prove the commission by the defendant, his servants, employees, or 
agents, of the trespass of which it complains. It must be proved that 
the acts of trespass complained of were done by the defendant or by 


« As to when exemplary damages may be allowed, see Clarke v. Improvement Co., 
ante, 478, and note; Railroad Co. v. Roberts (Ky.), 8 8. W. Rep., 459, and note; Rail- 
road Co. v. Arnold (Ala.), 4 South Rep., 359; Webb v. Gilman (Me.), 13 Atl. Rep., 
688, and note; Railway Co. v. Garcia (Tex.), 7 S. W. Rep., 802; Haines v. Shultz 
(N.J.), 14 Atl. Rep., 488; White v. Stribling (Tex.), 9S. W. Rep., 81, and note. 
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his command, or that they were done for his benefit and with his knowl- 
edge and consent, and he subsequently adopted and ratified them. 

It is not required that the acts of trespass should be proved beyond 
a reasonable doubt, as in a criminal case. This is a civil suit, and all 
that is required is that you shouid be reasonably convinced from the 
evidence in the case that the defendant is guilty. The plaintiffs case 
should be satisfactorily proved. It is not necessary that the proof 
should be conclusive, but must be such as to reasonably convince you. 
If your judgments are thus convinced, after applying the ordinary 
tests for the ascertainment of truth, it would be your duty to find a 
verdict against the defendant. If your judgments are not thus con- 
vinced, it would be your duty to return a verdict of not guilty. 

Now, to enable a party to maintain an action of trespass he must 
have either actual or constructive possession of the land trespassed on 
at the time of the trespass. Constructive possession is such as the law 
annexes to the title, and will authorize this action. It is undisputed 
that the United States had the title to the land described in the com- 
plaint at the time of the alleged trespass. But it is contended on the 
part of defendant that the United States were not in such possession 
of the homestead lands mentioned in the complaint as to entitle them 
to bring this suit; that the occupancy of said lands by the homesteaders 
spoken of in the trial gave them the possession, and deprived the 
United States of the right to bring this particular suit; and it is fur- 
ther contended by the defendant that the receipts of the receiver of the 
land office, issued since this suit was brought, and which are submitted 
in evidence, divested the United States of the title to such homestead 
lands, and vested it in the homestead claimants, and that, for that 
reason, the United States are debarred from recovering, so far as the 
homestead lands are concerned. 

I charge you that the right of the homesteader is one of occupancy 
only, but with certain rights and privileges, subject to the right and 
duty of the Government to protect and preserve the timber on the land. 
He is not in adverse possession of the land until he is vested with the 
title to it by the Government. In the meantime he has the privi- 
lege of clearing it for cultivation, and of cutting the timber down for 
that purpose, and such timber may be sold if not needed for improve- 
ments; but if sale and traflic is the only reason for cutting the timber 
on the land, or for removing any material therefrom, the law would be 
broken, and the person would be a trespasser. Hence I charge you 
that the United States had, when this suit was brought, and now 
have, such possession as entitles them to maintain this action; that the 
receipts of the receiver of the land office are not, of themselves, sufficient 
evidence that the Government’s title has been divested, and that it has 
vested in the homestead claimants. Until they have made the final 
proof and acquired the title—that is, so fulfilled their obligations under 
the law as to entitle them to patents—it is not allowable to them to cut 
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the timber on the lands, or take any crude turpentine or other material 
therefrom for the purpose of sale or speculation. The certificate of the 
receiver and register would be sufficient evidence of their right to a 
patent, and would be a defense to this action so far as the homestead 
lands are concerned; but the receiver’s receipt alone is not sufficient. 

Any person who cuts or removes timber or other material, or who 
hires others to cut or remove timber or other material, or who incites or 
induces others to cut or remove timber or other material from Govern- 
ment land, for his personal benefit or advantage, or for the purpose of 
gain (except he has the right or permission to do so from the Govern- 
ment), is a timber trespasser upon Government lands. And any person 
who commits timber trespass upon Government land is liable to civil 
suit for the value of the material taken and the damages sustained by 
the cutting of the timber. Now, gentlemen, if you believe from the evi- 
dence that the employees of the defendant entered on the lands described 
in the complaint, or any of them, and cut turpentine boxes in the trees 
on such land, or chipped such trees for turpentine purposes, or removed 
therefrom crude turpentine, and this was done by his direction or super- 
intendence, or by that of his partner for their joint benefit, it would be 
your duty to find him guilty in this suit. If he had the right or permis- 
sion from the Government to do so, it devolves on him to showit. But 
if you believe from the evidence that the defendant’s arrangement with 
the homesteaders was simply to buy the turpentine from them, he having 
nothing to do with having the hands hired, or the trees chipped, or the 
turpentine dipped or hauled from the land, further than to pay for this 
work at the request of the homesteaders, for and on their account and 
at their request, deducting the amount so paid frem the agreed price of 
the turpentine, then he would not be liable in this suit as a trespasser 
on the homestead land. 

The evidence before you, and which you are to consider, is both of a 
positive and circumstantial character, and as a part of this evidence 
you have a statement in writing of what it is admitted certain absent 
witnesses would testify if they were present. This admission is that 
if the witnesses were personally present they would testify to the facts 
stated. This statement of the facts the witnesses would prove stands 
in the place and is the substitute for the oral testimony the witnesses 
would give if personally present. The witnesses being personally pres- 
ent, the evidence given by them would be subject to contradiction, and 
the substitute for that evidence is equally open to contradiction. There 
is some conflict of evidence in this case. It is your duty to reconcile it, 
if you can, so as to make all the witnesses speak the truth. If you ean 
not do this, if you find it impossible to harmonize the testimony, then 
it is for you to say which you will believe and which you will disbelieve, 
which you will accept as true and act upon and which you will reject. 
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In determining this question you will look at the other facts and cir- 
cumstances as shown by the evidence, and see which of the witnesses has 
been corroborated or sustained by these facts and circumstances; what 
interest they have, or what motives actuate them in testifying one way or 
the other; what means and opportunities they had of knowing what 
they have testified to. Now, when you have considered all these 
things, you say where the truth is; for you, gentlemen, are the exclu- 
sive judges of the sufficiency and weight of the evidence in this case. 
You say what weight you will give it, both positive and circumstan- 
tial, and whether it is sufficient to reasonably satisfy you that the 
defendant had turpentine boxes cut or trees chipped on the lands 
described in the complaint, or any of them, and had removed there- 
from the crude turpentine; and it would be equally a trespass if he 
entered on the land and chipped trees and removed therefrom crude 
turpentine which accumulated in boxes which had been before cut in 
the trees by other persons, if you should find from the evidence that 
there were any such. 

Now, if you believe from the evidence that the defendant’s employees 
entered on the lands described in the complaint, or any of them, and 
cut boxes in the trees thereon, or chipped the trees, and removed the 
crude turpentine therefrom, nominal damages would be recoverable, 
even though no damage in fact was done. The theory of a suit like 
this is that the breaking of the ‘‘close” (as it is called) is the cause 
of action. Breaking into the close of another means an unauthorized 
intrusion into the land of another, and this will authorize nominal 
damages in any event; and any injury to the timber on the land, either 
by boxing or chipping or any removal of crude turpentine therefrom 
merely enhances the damages, and all damages which naturally result 
from the wrongful act, and are directly traceable thereto, are recover- 
able. In an action for damages in cutting growing timber or trees 
the recovery is not limited to their actual value for firewood, turpen- 
tine purposes, or for timber or lumber purposes, but the actual injury 
to the estate by the cutting of the trees; and in determining the question 
it is proper to show the purpose for which the trees were designed and 
could have been used. If the trees, although they are part of the 
realty, have a value which can be accurately measured and ascertained 
without reference to the soil on which they stand, the recovery may 
be of the value of the trees destroyed (if any were destroyed), or of 
the injury done to them, and not for the difference in the value of the 
land before and after such injury. You determine the value of the 
trees after cutting and working, with reference to the peril to which 
they were then exposed from fire, ravages of worms, or decay, caused 
or traceable to the trespass of the defendant, if he committed any. 
The inquiry is, What is the amount of injury which the Government 
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has suffered from the whole trespass taken as a continuous act ?—going 
on the land, cutting the trees, chipping them, and removing the crude 
turpentine therefrom, during the years 1883 and 1884. 

Now, it is claimed here that the Government is entitled to more than 
actual damages; that exemplary damages, or ‘‘smart money,” as it is 
called, should be given. If the going on the land and cutting and 
chipping the trees, or the dipping and removing of the turpentine, was 
done by the defendant willfully, or was the result of negligence so 
gross as to show willfulness or a reckless indifference to the rights of 
the Government, you may, in your sound discretion, go beyond the 
boundary of mere compensation for the injury done and award exem- 
plary damages. Now, gentlemen, take the case. Ascertain from the 
evidence what the truth is as to the guilt or innocence of the defend- 
ant, and as you find that truth so let your verdict be. And if you find 
the defendant guilty, say by your verdict what damages the Govern- 
ment is entitled to recover from him for the injvry done. 


Special Agent R. A. Vancleave to Commissioner General Land Office, 
November 28, 1888. 


In the United States court for the southern district of Mississippi, 
November term, 1888, * * * His Honor Judge R. A. Hill ruled 
in the cases tried at this term of said court as follows: 

When the purchaser bought crude gum with a knowledge of the trespass, he was 
liable for the manufactured value without deduction for the expense of manufactur- 
ing. That an innocent purchaser of crude gum, without knowledge of the trespass, 
from a willful trespasser is liable only for the value of the crude gum at the time of 
the purchase, and that the price paid by said purchaser is the amount the Govern- 
ment is entitled to recover. 


INJURY, PRESENT AND PROSPECTIVE, INFLICTED UPON TREES BY 
““BOXING,’’ ETC. 


(41s: Dk Ba) 


In determining the amount of damages resulting from ‘‘boxing”’ trees for turpentine, 
the injury, present and prospective, inflicted upon the trees should be included. 


Acting Secretary Muldrow to Commissioner Sparks, July 1, 1885. 


I am in receipt of your letter of the 15th of June last, inclosing 
report of Special Agent Griffin, dated June 4, 1885, relative to the 
matter of the measure of damages in case of trespass by ‘* boxing” 
trees upon the public land for turpentine. 

For years past the Department has at intervals been called upon to 
examine into cases of turpentine trespass presented for its action, and 
has, as a general rule, recommended suit for the recovery of the value 
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of the material taken. Experience, however, clearly shows that such 
action has entirely failed to accomplish the suppression of such unlaw- 
ful operations. Parties against whom judgments have been obtained 
have continued to violate the law even upon an enlarged scale, defy- 
ing the agents of the Government to their faces, and other parties in 
the immediate vicinity have entered upon the work of destruction, 
in no way deterred by the punishment previously visited upon their 
neighbors. 

The report of Agent Griffin, full and explicit as it is, simply corrobo- 
rates the information already received from other sources, that a pine 
forest, when used as a ‘‘turpentine orchard,” is doomed to entire de- 
struction. <A ‘‘ box” or gash is cut into the side of a tree, perhaps 10 
inches wide and 6 inches deep, and of such a shape as to catch and 
retain a considerable quantity of the crude turpentine gum. The next 
year another ‘*‘ box” is cut at another point in the circumference of the 
tree, and soon. Besides this, the tree is subjected to a ‘‘ chipping” 
process, the bark being cut through down into the woody portion for 
12 or 18 inches above the upper edge of the ‘‘ box,” in order to keep a 
fresh bleeding surface continually exposed. In four or five years the 
life of the tree is exhausted. Even should the process of ‘‘ boxing” 
be discontinued decay will ensue from the action of the weather and 
worms upon the portion of the wood already exposed. There can be 
no healing process and no future growth to a pine tree once tapped by 
. the turpentine gatherer’s ax. Drippings of gum accumulate in the 
‘*boxes” and about the root of the dying tree. From the carelessness 
of some traveler or from lightning striking some tree in the forest 
fires originate and the entire timber is consumed. After its destruc- 
tion the land will be covered in a few years with a growth of worthless 
scrub oaks, rendering it entirely valueless. 

In view of these considerations I concur in your opinion that the 
measure of damages heretofore estimated in such cases, based upon 
the value of the material procured, is insufficient to indemnify the 
Government for the actual loss resulting from the boxing of trees for 
turpentine ; and youare hereby authorized and directed to assess upon 
depredators of this class hereafter a measure of damages which shall 
include the injury, present and prospective, inflicted upon the trees 
which have been subjected to the operation. 


TIMBER UPON ACCRETIONS THAT ARE PUBLIC LANDS. 


Accretions formed by washing or recession become part of the lands 
they adjoin. 

Removing timber from accretions that are public lands, except for 
improvement of the same or other domestic use, is trespass upon such 
lands, and liable to punishment as such. (See 1 L. D., 596.) 


164 Timber for Railroad Purposes. 


TIMBER FOR RAILROAD PURPOSES. 
[Act of March 3, 1875; 18 Stat., 482.] 


AN ACT granting to railroads the right of way through the public lands of the United 
States. 


Be it enacted, etc., * * * That the right of way through the 
public lands of the United States is hereby granted to any railroad 
company duly organized under the laws of any State or Territory, 
except the District of Columbia, or by the Congress of the United 
States, which shall have filed with the Secretary of the Interior a copy 
of its articles of incorporation, and due proofs of its organization under 
the same, to the extent of one hundred feet on each side of the central 
line of said road; also the right to take, from the public lands adjacent 
to the line of said road, material, earth, stone, and timber necessary 
fer the construction of said railroad; * *. * 

% % % % * * * 

Src. 4. That any railroad company desiring to secure the benefits of 
this act shall, within twelve months after the location of any section 
of twenty miles of its road, if the same be upon surveyed lands, and, if 
upon unsurveyed lands, within twelve months after the survey thereof 
by the United States, file with the register of the land office for the 
district where such land is located a profile of its road; and upon 
approval thereof by the Secretary of the Interior the same shall be 
noted upon the plats in said office; and thereafter all such lands over 
which such right of way shall pass shall be disposed of subject to such 
right of way: Provided, That if any section of said road shall not be 
completed within five years after the location of said section, the rights 
herein granted shall be forfeited as to any such uncompleted section 
of said road. 

Src. 5. That this act shall not apply to any lands within the limits 
of any military park, or Indian reservation, or other lands especially 
reserved from sale, unless such right of way shall be provided for by 
treaty stipulation or by act of Congress heretofore passed. 

Src. 6. That Congress hereby reserves the right at any time to alter, 
amend, or repeal this act, or any part thereof. 


By the above act all duly organized right-of-way railroads are 
authorized to take timber from the public lands adjacent to the line of 
the road for construction purposes. All land-grant railroads are like- 
wise authorized, in the several granting acts, to take timber from the 
public lands adjacent thereto for construction purposes. The act of 
September 29, 1890 (26 Stat., 496), forfeited the grants to all uncom- 
pleted railroads to the extent of the grants for the unconstructed por- 
tions of such roads. 

No authority is granted to take public timber for use as fuel or for 
repairs, except in the case of the grant to the Denver and Rio Grande 
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Railway Company by the act of June 8, 1872 (17 Stat., 339), which 
allows the taking of public timber for purposes of repair on the por- 
tion of the line constructed thereunder. 

Under these acts timber can only be taken from public lands for rail- 
road purposes by the railroad companies direct, through their con- 
tractors or duly appointed agents. 

No timber may be taken from public lands for the purpose of sell- 
ing the same to a railroad company. No railroad company is author- 
ized by the above acts to procure or cause to be procured timber from 
public lands for sale or disposal either to other companies or to the 
general public. 

LANDS ADJACENT, ETC. 


STONE v. UNITED STATES. 


Circuit court of appeals, ninth circuit (64 Fed. Rep., 667). 
* %* * %* * * * 


RartRoaD ComMPANIES—ConstructioN or Roap—Rieur to TrMBEeR oN ADJACENT 
Pusiic Lanps. 

Act of March 3, 1875 (18 Stat., 482), which grants to railroad companies the 
right of way through public lands and the right to take from the public lands 
‘adjacent to the line of said road’’ timber necessary for its construction, does 
not authorize the taking of timber for the construction of a road from public 
lands 50 miles distant from the road. 


See also United States v. Henry Hazlett, cited on page 119; Stone». 
United States, cited on page 140, and United States ». St. Anthony 
R. R. Co., cited on page 174. 


UniteD SraTes v. LYNDE ET AL. 
Circuit court, district of Montana (47 Fed. Rep., 297). 


Pustic Lanps—NortrHern Paciric RattRoap—Riaut to Cur TIMBER FOR Con- 
STRUCTION. 

Act Congress, section 2 (13 Stat., 365), granting to the Northern Pacific 
Railroad Company ‘‘the right, power, and authority * * * to take from 
the public lands adjacent to the line of said road, material of earth, stone, tim- 
ber, etc., for construction thereof,’’ was not intended to apply only to pub- 
lic lands contiguous to or adjoining the line of the road, but may extend to 
other lands. 


SamME—UskE or TIMBER oN ANy Part oF LINE. 
Timber taken from lands adjacent to the line of the railroad may be used for 
construction upon any part of it. 


DENVER & R. G. R. R. Co. v. UNITED SrarTes (two cases). 


Circuit court, district of Colorado (34 Fed. Rep., 838). 


Pusiic Lanos—LIcENsE To RarLrRoaps To Cur TIMBER. 
Act Congress June 8, 1872 (17 Stat., 339), granted to the D. & R. G. R. R. Co. 
the right to take stone, timber, etc., from public lands for the construction and 
repair of its railway, provided it was completed within five years from its pas- 
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sage; and in case of default the act was to be null and’void as to the unfinished 
portion of the road. This act was amended to change the five years to ten. By 
act Congress March 3, 1875, a general grant to railroads was made similar to the 
special grant of the act of 1872, except that it limited the right to material to 
that necessary for the construction alone. Held that the D. & R. G. R. R. Co. 
was entitled to the privileges of both acts. 

SAME—PLACE oF UsE. , 

Where a railroad has the right to take timber from the public lands adjacent 
to its right of way to use for purposes of construction, it can take timber so 
obtained to any point of the line, however distant from the place of cutting. 

SAME. 

For the rights granted under the general act of 1875, the portions of the D. & 
Rk. G. R. R. built before and after June 8, 1882, are to be treated as one road, 
and timber can be taken from the entire line for the construction of any portion 
of the line provided for in the original organization. 

SamE—Purposes or Usk. 

Under these acts section and depot houses, snowsheds, and fences are a part 

of the railroad. 
SAME—REPAIRS. 

Under these acts no timber can be taken from the public lands for the repair 
of any portion of the D. & R. G. R. R. Co.’s tracks not completed before June 
8, 1882, and for that portion only from the lands adjacent thereto. 

Same—AppIrIons. 

After a railroad line is once completed it has no right under act Congress 
March 3, 1875, to take timber from the public lands to build new switches and 
side tracks. 


Error from district court, district of Colorado; Hallett, judge. 

The United States, plaintiff, sued the Denver and Rio Grande Rail- 
road Company and others, defendants, in two suits, for cutting timber 
illegally on the public lands. Judgment for plaintiff, and defendants 
bring error. Both suits were consolidated. 


Brewer, C. J.: 

These two cases come here on error from the district court, judg- 
ments having been rendered there in favor of the United States and 
against the plaintiff in error for the full amounts claimed. Each case 
was tried on an agreed statement of facts. On June 8, 1872, Congress 
passed an act making a grant to the Denver and Rio Grande Railway 
Company (17 Stat., 339). The material portion of that grant is as 
follows: 

That the right of way over the public domain, one hundred feet in width on each 
side of the track, together with such public lands adjacent thereto as may be needed 
for depots, shops, and other buildings for railroad purposes, and for yard room and 
side tracks, not exceeding twenty acres at any one station, and not more than one 
station in every ten miles, and the right to take from the public lands adjacent 
thereto stone, timber, earth, water, and other material required for the construction 
and repair of its railway and telegraph line be, and the same are hereby, granted 
and confirmed unto the Denyer and Rio Grande Railway Company, a corporation 
created under the incorporation laws of the Territory of Colorado, its successors and 
assigns: * * * Provided, That said company shall complete its railway to a point 
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on the Rio Grande as far south as Santa Fe within five years of the passage of this 
act, and shall complete fifty miles additional south of said point in each year there- 
after; and in default thereof the rights and privileges herein granted shall be ren- 
dered null and void so far as respects the unfinished portion of said road. 

Subsequently this proviso was changed so as to give ten years 
instead of five (19 Stat., 405). On March 3, 1875, Congress passed an 
act making a general grant ‘‘to any railroad company duly organized 
under the laws of any State or Territory,” etc., which grant, for all 
questions that arise in this case, is similar to the special grant to the 
Denver and Rio Grande, except that in the general grant the right to 
take material, earth, stone, and timber is limited to what may be nec- 
essary for the construction, and not, as in the special grant, for con- 
struction and repairs. 

The agreed statement of facts in the first case is as follows: That it 
is agreed—First, that the timber sued for in said action was cut by 
William A. Eckerly & Co., as agents for the Denver and Rio Grande 
Railway Company, and delivered to said railway company. Second, 
that the attached statement correctly shows the kinds and amounts of 
timber so cut and delivered, and also shows the time of cutting, the 
purposes for which it was cut and used, and the prices paid for cutting 
and delivering the same. Third, that said timber was cut in Montrose 
County, Colo., and near the town of Montrose, and upon public, unoccu- 
pied, and unentered lands of the United States. Fourth, that the lands 
from which the timber was cut were along and near and adjacent to 
the line of railway of said company. Fifth, that the portion of the 
line of railway through said county of Montrose, and in the vicinity of 
said town of Montrose, was not constructed or completed until after 
June 8, 1882, and that on June 8, 1882, said line of railway was only 
constructed and completed as far westward of Cebolla, in Gunnison 
County, Colo. Sixth, that said company had not completed its line of 
railway to Santa Fe on June 8, 1882, nor has it ever so completed it. 
Seventh, that of the timber cut as aforesaid a part was used on por- 
tions of the line of railway out to Grand Junction, constructed and 
completed after June 8, 1882, and for the purpose of construction of 
railway, erection of section and depot houses, snowsheds, fences, ete., 
and a part was shipped by the Denver and Rio Grande Railway for 
similar purposes to the Denver and Rio Grande Western Railway, to be 
used in the Territory of Utah, as shown in attached statement; and 
$1,000 worth was used for repairs on portions of road completed prior 
to June 8, 1882. Eighth, that as to all of its line of railway constructed 
after June 8, 1882, the said company strictly complied with all the 
requirements of the act of Congress approved March 3, 1875, entitled 
‘* An act granting to railroads the right of way through the public lands 
of the United States.” Ninth, that upon the foregoing agreed state- 
ment of facts the following questions are to be submitted to the court 
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for decision: (a) Whether under the act of June 8, 1872, and an act of 
March 3, 1877, amendatory thereof, the Denver and Rio Grande Rail- 
way Company had a right to cut timber for any purposes on public 
land of the United States adjacent to portions of its line of railway 
constructed and completed after June 8, 1882. (4) What are ‘‘ adja- 
cent” lands within the meaning of the act of Congress approved June 
8, 1872, entitled ‘*‘ An act granting the right of way through the public 
lands to the Denver and Rio Grande Railway Company,” and the act 
of Congress of March 3, 1875, entitled *‘ An act granting to railroads 
the right of way through the public lands of the United States?” 
(c) Whether under said acts said company could cut timber on public 
lands of the United States adjacent to the portions of the line of rail- 
way completed subsequently to June 8, 1882, to be used for purposes of 
repair and for station and section houses, and for fences and snowsheds 
on those portions of said railway line constructed and completed prior 
to June 8, 1882. (d) Whether under such statutes said railway com- 
pany could cut timber from public lands adjacent to portions of the line 
of railway completed after June 8, 1882, to be used for any purposes on 
portions of the line of railway constructed and completed after June 8, 
1882, and if so, for what purposes? (¢) Whether the terms of the 
statute giving said railway company the right to take timber ‘‘for the 
construction and repair of its railway lines” would in any wise com- 
prise and comprehend the erection, building, and repair of section and 
depot houses, snowsheds, fences, and rolling stock. (jf) Had the said 
railway company the right, under the act of March 3, 1875, to take 
from adjacent public lands material—earth, stone, and timber—neces- 
sary for the construction of its railroad? (gv) To what extent and for 
what amount the Denver and Rio Grande Railway Company is respon- 
sible for timber cut as aforesaid and shipped to Utah for use on the Den- 
ver and Rio Grande Western Railway. (/) To what extent and for what 
amount said railway company is liable, if at all, upon the above agreed 
statement of facts and upon the law as it shall be decided by the court. 
Tenth, that this case is a test case to obtain a definite and positive 
adjudication by a court of competent jurisdiction of the various points 
set out above and of the rights of said railway company with regard 
to cutting timber from public lands under the act of June 8, 1872, 
under the amendatory act of March 3, 1877, and under the act of March 
8, 1875. Eleventh, that judgment shall be entered by the court upon 
the foregoing statement of facts, and upon the law as it shall decide 
it, and ata valuation for said timber as set out in the annexed state- 
ment. Twelfth, that the admissions made in this statement of facts 
shall bind the parties hereto only for this suit, and shall not bind them 
as to any other matter or case. 

There is some dispute between counsel as to the questions that are 
involved in and presented by these facts. I shall not attempt to con- 
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sider any that I do not think are fairly and clearly presented by the 
facts. The fourth paragraph stipulates that the lands from which the 
timber was cut were adjacent to the line of railway; hence I shall not 
stop to consider how near land must be to be adjacent— whether half a 
mile or ten miles. I certainly do not agree with the idea which seems 
to be expressed elsewhere, that the proximity of the lands is immate- 
rial, or that Congress intended to grant anything like a general right 
to take timber from public land where it was most convenient. The 
grant was limited to adjacent lands, and I do not appreciate the logic 
which concludes that, if there be no timber on adjacent lands, the grant 
reaches out and justifies the taking of timber from distant lands—land 
fifty or a hundred miles away; nor do I understand that the rule con- 
trolling the construction of ordinary public grants, to the effect that 
they are construed strictly against the grantee, does not apply to these 
grants. 

The first question is whether the railroad company can avail itself of 
both the special act of 1872 and the general grant of 1875. It was held 
by the district judge that it could, and I agree with him in that con- 
clusion. It is unnecessary to do more than refer to the opinion filed by 
my brother Hallett for sufficient reasons for his conclusion. The prin- 
cipal question, however, is this: My brother Hallett was of the opinion 
that the place of use of the timber on the line of the railway was to be 
considered as well as the place of cutting in determining the rightful- 
ness of the appropriation by the company. He thought that the right 
to cut timber extended to only so much timber as should be used in the 
construction of the road opposite, or nearly so, to the place of cutting; 
that if timber should be cut within a half mile of the road, and then 
carried on the cars of the company a hundred miles, and there used in 
the construction of the road, it could not be said to be taken, within 
the purview of the act, from adjacent lands. So he concluded that the 
right to take timber was limited by the place of use, and that, as each 
section of the road of reasonable length was completed, the right to 
take timber on lands adjoining such section was gone. In other words, 
the grant of timber was exhausted pari passu with the construction of 
the road. In this view, with all deference to the learned judge, I 
think he was mistaken. 

While grants of this nature are to be strictly construed, they are to 
be fairly construed, and so as to carry into effect the intent of the 
grantor. In determining what is granted we of course look first to 
the language used. Now, in these grants the place of cutting, as well 
as the use to which the timber cut may be put, are both expressed. 
The place is the public lands adjacent to the line of the road. The use 
is the construction of the railroad, not a part of the railroad, but of the 
railroad as a whole, and of course including therein every part of it. It 
does not purport to grant the right to take timber from adjacent pub- 
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lic lands for use in the construction of the railroad opposite the place 
of cutting, and these last words will have to be implied in order to 
place the limit on the grant given to it by the district judge. It would 
have been so easy to use such words of limitation that their omission 
makes strongly against an intent of such limitation. Let me make an 
illustration. Suppose the owner of a section of land made a grant to 
a railroad company of a strip 50 feet in width through his land for a 
right of way, and by the same instrument granted to the company the 
right to take stone and earth from land near this right of way for 
the purpose of constructing its road. This would be precisely parallel 
to the case at bar, the difference being only one of size. Now, would 
it be contended that under such a grant the company was limited for 
each rod of distance to the stone and earth which might happen to be 
opposite such rod? Would not a fairand reasonable construction, one 
expressing the intent of the grantor, be that the company could take 
stone and earth from any place which was near to the right of way for 
use in the construction of any part of the road through the section? If 
that would be true in the lesser illustration, would it not also be true 
in the larger case before us? Can it be that Congress intended to aid 
in the construction of only a part of the railroad? It must have known 
that there were large extents of territory in this Western country tree- 
less and without suitable stone for culverts and bridges. Did it mean 
to aid in the construction of such part of the road as ran through a 
timber country, or where there was suitable stone, and leave the com- 
pany unaided in the construction of other parts? It seems to me both 
the language of the statute and the intent of the grantor are against 
the views entertained by my brother Hallett. 

But, beyond this, the decision of the Supreme Court in the case of 
U.S. ». Railroad Co. (98 U. S., 334) seems to me decisively against 
those views. In that case the facts were these: By the nineteenth sec- 
tion of the act of July 2, 1864, there was granted to the railroad com- 
pany for the purpose of aiding in the construction of its road every 
alternate section of public land (except mineral land), designated by 
odd numbers, to the amount of 10 alternate sections per mile on each 
side of the road on the line thereof not reserved, etc. By the twentieth 
section, whenever 20 consecutive miles were completed and accepted 
patents were to be issued to the company for land on each side of the 
road to the amount designated. It was contended that this grant was 
to be measured by the separate sections of 20 miles of road, and that, 
to fill out the grant, land must be taken opposite each section, respec- 
tively. But the court ruled otherwise, and held that the grant was in 
aid of the construction of the road as a whole, and might be filled out 
by lands anywhere along the line. I quote the language of the opinion: 


The position that the grant was in aid of the construction of each section of 20 
miles, taken separately, and must be limited to land directly opposite to the section, 
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is equally untenable. The grant was to aid in the construction of the entire road, 
and not merely a portion of it, though the company was not to receive patents for 
any land except as each 20 miles were completed. The provision allowing it to 
obtain a patent then was intended for its aid. It was not required to take it; it was 
optional for it then, or to wait until the completion of other sections or of the entire 
road. The grant was of a quantity of land on each side of the road, the amount 
being designated at so many sections per mile, with a privilege to receive a patent for 
land opposite that portion constructed as often as each section of 20 miles was com- 
pleted. If this privilege were not claimed, the land could be selected along the 
whole line of the road without reference to any particular section of 20 miles. When 
lateral limits are assigned to a grant, the land within them must, of course, be 
exhausted before land for any deficiency can be taken elsewhere; and when no lateral 
limits are assigned the Land Department of the Government, in supervising the 
execution of the act of Congress, should undoubtedly, as a general rule, require the 
land to be taken opposite to each section, but in some instances good reasons may 
exist why a selection elsewhere ought to be permitted. If, as in the present case, by 
its neglect for years to withdraw from sale land beyond 20 miles from the road, the 
land opposite to any section of the road has been taken up by others, and patented 
to them, there can be no just objection to allowing the grant to the company to be 
satisfied by land situated elsewhere along the general line of the road. 


This sustains me in the construction I place upon these grants, that 
only two things are necessary in determining the rightfulness of the 
appropriation of timber: First, that it be taken from public lands 
adjacent to the line of road; and, second, that it be used in the con- 
struction of the road. This disposes of substantially all the questions 
in the case. One or two minor matters remain for notice. 

As appears from the agreed statement of facts, a part of the road was 
completed before June 8, 1882, the time limited by the special act and 
its amendment, and a portion has been constructed since. For con- 
venience I shall call the first part the old line and the latter part the 
new line. Now, the special right given by the special act—that is, the 
right to take timber for repairs—is by the proviso specifically limited 
to the old line, so that no timber can be taken from lands adjacent to it 
for repairs on the new line, and, conversely, none from land adjacent to 
the new line for repairs on the old. Again, for the rights granted under 
the general act both the old and the new lines are to be taken as parts 
of one road, so that timber can be taken from any part of the entire line 
for the construction of any part of the road provided for in the original 
organization. Again, I think there can be no doubt that section and 
depot houses, snowsheds, and fences are properly to be considered, in 
the purview of the act, a part of the railroad. 

I have not hitherto noticed the agreed statement of facts in the 
second case, for the matters that I have been considering disposed of 
every question in that case except that which arises upon the eighth 
paragraph, which is ‘‘ that one-fourth of said timber has been used in 
the construction of new switches and side tracks along the line of road 
completed subsequent to June 8, 1882,” and that presents the question 
whether this timber was used in the construction of the railway. On 


172 Timber for Railroad Purposes. 


the one side it is claimed that this refers to repairs, new switches, etc., 
being in lieu of old switches, etc. On the other hand, it is claimed that 
this means absolutely new switches, etc.; that is, switches, etc., where 
there were none before. I think it immaterial which is the meaning. 
Of course if repairs, it was unlawful, because upon the new line; and 
if, on the other hand, absolutely new switches and side tracks, they 
were upon a line of road already completed, so that they were merely 
additions, extensions, and improvements. The grant does not extend 
to these matters, but is exhausted when the line is once completed. 
Of course we all know that the developments of the country and 
increase of business will require constant additions—new depots, sec- 
tion houses, switches, and side tracks. The demand for these will 
never be exhausted, but will continue as long as the surrounding coun- 
try increases in population and business. Now, the grant was not 
intended to aid in supplying these successive demands. It was to 
aid in the first construction, and when that was completed the grant 
was exhausted. So, in either event, this appropriation of timber was 
unlawful. 

Of course the supply of timber for other roads was not within the 
contemplation of the act. 

This disposes of all questions in the case. From the views above 
expressed, it follows that the judgment of the district court in each 
case must be modified. In the first case judgment will be entered in 
favor of the Government for the amount of timber shipped to the Utah 
lines and for the $1,000 worth of timber cut on land adjacent to the 
new lines for repairs on the old, and in the second place judgment 
will be for the one-fourth which was used in the construction of new 
switches and side tracks. 


Unirep States v. DENVER AND Rio GRANDE Rari~way Company. 
Error to the circuit court of the United States for the district of Colorado (150 U.S8.,1). 


After the expiration of the time limited by the act of June 8, 1872 (17 Stat., 339, ch. 
354) , for the completion of its road to Santa Fe, if not before that time, the Den- 
ver and Rio Grande Railway Company was entitled to claim the benefit of the 
act of March 3, 1875 (18 Stat., 482, ch. 151), upon complying with its conditions. 

The act of March 3, 1875 (18 Stat., 482, ch. 151), granting a right of way to railroads 
through the public lands, and authorizing them to take therefrom timber or 
other materials necessary for the construction of their roadways, station build- 
ings, depots, machine shops, side tracks, turn-outs, water stations, etc., permits 
a railway company to use the timber or material so taken on portions of its line 
remote from the place from which it is taken. 

In its ordinary acceptation and enlarged sense, the term ‘‘railroad’’ includes all 
structures which are necessary and essential to its operation. 

While it is well settled that public grants are to be construed strictly as against the 
grantees, they are not to be so construed as to defeat the intent of the legisla- 
ture or to withhold what is given. 
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General legislation, offering advantages in the public lands to individuals or corpo- 
rations as an inducement to the accomplishment of enterprises of a quasi public 
character through undeveloped public domain should receive a more liberal 
construction than is given to an ordinary private grant. 

It is not decided that the act of March 38, 1875, gave a right to take timber from the 
public domain for making rolling stock; nor what structure, if any, not enu- 
merated in that act, would constitute necessary, essential, or constituent parts 
of a railroad. 


SEATTLE, WasH., October 12, 1893. 

Srr: I have the honor to acknowledge the receipt of your letter 
of October5 * * * concerning my request of July 18, 1893, for 
reinvestigation of timber trespass case against Chatteroy Lumber 
Company. 

* % * * * % % 

On the trial it was proved that the timber was all cut from lands 
within 2 miles of the line of the road. The court instructed the jury 
that the word ‘‘adjacent” used in the act, under the evidence in that 
case, meant anywhere within 5 miles of the line of the road. 

* * * * * %* * 
I am, very respectfully, your obedient servant, 
Wm. H. Brinker, 
United States Attorney. 

CoMMISSIONER OF THE GENERAL LAND OFFICE, 

Washington, D. C. 


UnitTep StTates v. Price TRADING Co. ET AL. 
Circuit court of appeals, eighth circuit (109 Fed. Rep., 239). 


1. Pusric LANps—Currina or Timper By RAILROAD CoMPANY—CONSTRUCTION OF 
STATUTE. 

Under act March 3, 1875 (18 Stat., 482), granting to railroads a right of way 
through the public lands of the United States, a railroad company constructing 
its line in conformity with its provisions, and which is thereby given the right 
to take timber from public lands adjacent, to be used in the construction of its 
road, is authorized to take timber from lands adjacent to any part of its com- 
pleted main line for use in the original construction of a branch line which it is 
authorized by its charter to build, although such branch is not constructed for 
several years after the main line. 

* * * * * * * 


UNITED STATES wv. ECCLES ET AL. 


Circuit court, district of Utah (111 Fed. Rep., 490). 


1. Pustic Lanps—Rieur or Rairroap Company To Cur TIMBER—CONSTRUCTION 
or STATUTE. 

Act March 3, 1875 (18 Stat., 482), granting right of way for railroads over the 

public lands, which confers on a company so constructing its road, ‘which shall 
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have filed with the Secretary of the Interior a copy of its articles of incorpora- 
tion and due proofs of its organization under the same,’’ the right to take timber 
and other materials for the construction of its road from public lands adjacent to 
its line, confers no right to cut timber for such purpose prior to the filing of the 
required papers, nor does the subsequent use in the construction of the road of 
timber so cut render the cutting lawful or divest the title of the United States 
thereto, since the act does not give the right to appropriate timber already cut. 


2. Same—Action ror UNLAWFUL CuTTinGc or TimBER—DEFENSEs. 

Where defendants, in an action by the United States to recover the value of 
timber cut from public lands, defend on the ground that the timber was taken 
for use in the construction of a railroad, as authorized by act March 3, 1875, the 
burden rests on them to bring themselves within the provisions of such aet; and 
when it appears that at least a part of the timber was cut before the railroad 
company had filed its articles and proof of organization with the Secretary of 
the Interior, so as to be entitled to take timber for its use, it is incumbent on 
the defendants to show what part, if any, was cut after that time. 


Unirep States v. St. AnTHony R. Co. 
Circuit court of appeals, ninth circuit (114 Fed. Rep., 722). 


1. Pustic Lanps—Courtrina TimBeEr—RiGuHT oF RAILROAD. 

Under act March 3, 1875, section 1, granting railroad companies the right of 
way through public lands, with right to take from public land ‘‘adjacent’’ to 
the line of railroad timber necessary for the construction of the road, timber cut 
at a distance from the road of 17 to 23 miles by air line, 20 to 25 miles by wagon 
road, and 22 to 26 miles by the windings of a river down which some of it was 
floated, was taken from ‘‘adjacent’’ land within the meaning of the act, it 
appearing that it was a barren, frontier country, with no suitable timber nearer 
than that taken, and that the lands from which it was taken were materially 
benefited by the road, and the timber could be hauled that distance with rea- 
sonable profit. 

2. SraTuTE—CONSTRUCTION. 

In act March 3, 1875, section 1, the meaning of the word ‘‘adjacent’’ as applied 

to public lands should be determined by the evidence in each particular case. 


RAILROAD RIGHT OF WAY—ACT OF MARCH 3, 1875. 
KootreENAL VALLEY R. R. Co. 
(28 L. D., 439.) 


As between the United States and a railroad company claiming the benefit of the act 
of March 8, 1875, the company is entitled to take from the public lands adjacent 
to the line of its proposed road timber and material necessary for the con- 
struction thereof, on the filing of its articles of incorporation and due proofs 
of organization, as provided in section 1 of said act. 

The articles of incorporation and proofs of organization are required by said act to be 
filed with the Secretary of the Interior, and where the same are found sufficient 
to identify the company as a beneficiary of the grant and are accepted by the 
Secretary, the right acquired by said acceptance will relate back to the time 
when said articles and proofs were presented, so as to protect the company in 
any subsequent use of timber and material necessary for the construction of the 
road. 
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If timber necessary for the construction of the road can not be found laterally adja- 
cent to and within the termini of the proposed road, it is permissible to go 
beyond said termini to secure such material. 

In determining whether the timber is taken from lands adjacent to the line of the 
proposed road, the nature of the country to be traversed by said road and the 
most available means of transportation may be considered. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
May 31, 1899. 


With your office letter of May 24, 1899, was submitted, with request 
for instructions, five separate reports made by a special agent, in 
accordance with directions given by your office, regarding the cutting 
and removal of timber from surveyed and unsurveyed public Jands in 
the State of Idaho, in March and April last, by contractors, for use in 
the construction of the Kootenai Valley Railroad. The amount of the 
cutting involved in the several reports aggregate 735,000 feet of 
timber and 31,025 railroad ties. 

Articles of incorporation and proofs of the organization of said 
Kootenai Valley Railroad Company were submitted to this Depart- 
ment by your office November 5, 1898. They were returned to your 
office for correction and were again transmitted to the Department 
March 24, 1899, and were accepted as sufficient March 29, 1899. 

According to the articles of incorporation this company was 
organized for the purpose of building a railroad in the State of Idaho 
from Bonners Ferry, on the line of the Great Northern Railway, in a 
northerly direction to the international boundary. A map showing 
the line of location of the proposed road was filed in the local land office 
at Coeur d’Alene, Idaho, on November 23, 1898. Noaction appears to 
have been taken upon said map by your office, looking to the approval 
of the same, under the fourth section of the act of March 3, 1875. 
(18 Stat., 482.) 

In your office letter it is stated that the material, cut as aforesaid— 
has virtually been taken possession of by the Government, on the ground that it was 
unlawfully procured from public lands, and the railroad company have been thereby 


delayed and obstructed in the building of the road, which will develop and open up 
to settlement an important section of the country 


but the Department is verbally informed by Mr. Thomas R. Benton, 
the attorney for the company, that it is his understanding that all 
timber and ties referred to in said reports are in possession of the 
company, except 7,000 ties which are the subject of the agent’s report 
of May 12, 1899, the same having been cut from and being now upon 
what will be, when survey is accepted, sec. 2, T. 62 N., R. 2 E. 

Your office letter submitting said reports states that the main ques- 
tions suggested by the reports are as follows: 

First. Had the company the right, under the act of March 3, 1875 (18 Stat., 482), 
to procure timber from public lands for construction purposes prior to the approval 


or acceptance of a copy of its articles of incorporation, etc., required by the act to 
be filed with the Secretary of the Interior? 


176 Timber for Railroad Purposes. 


Second. If the company had such a right, were the timber and ties specified in 
Special Agent Thorp’s reports cut by or for said company for actual construction 
purposes? 

Third. Were such timber and ties procured from public lands adjacent to the line 
of the road? 


Relative to the first question, you state: 


I am of the opinion that the position heretofore taken by this office, that a right- 
of-way railroad, duly incorporated and organized as prescribed in the act of March 
3, 1875, has no right to begin construction or to exercise the privileges granted by 
section 1 of said act until a copy of its articles of incorporation and evidence of its 
organization thereunder has been accepted or approved by the Secretary of the 


Interior, is erroneous and not authorized or contemplated by said act. 
* * x * * * * 


There is no provision in the law which specifically requires the approval of the 
copies of articles of incorporation by this Department, but, even if such a require- 
ment can be implied, the approval of the papers would relate back to date of filing, 
and in the case in question none of the timber or ties was cut until some four months 


after the filing of said papers by the railroad company. 
* * * 


* * * * 


In view, however, of the former practice or holdings of this office, that the rights 
of a right-of-way railroad to begin the construction thereof does not attach until after 
the copy of its articles of incorporation and evidence of its organization thereunder 
have been approved by the Department, I feel constrained to refer the entire matter 
to the Department for its consideration and for advisory instructions. 


The question here raised relates to the time when a railroad company 
seeking to secure the benefits of the act of March 3, 1875, becomes 
entitled thereto. This question does not appear to have ever been 
made the subject of consideration by this Department with respect to 
the right of the company to take material, etc., from the public lands 
adjacent to the line of road for the purpose of construction. In the 
case of Dakota Central R. R. Co. v. Downey (8 L. D., 115), it was held 
that the right of way conferred by the act of March 3, 1875, does not 
attach by the filing and acceptance of the company’s articles of incor- 
poration and proofs of organization, but when the line of road is 
definitely fixed, either by actual construction or the filing of the map 
of location, as provided for in the fourth section of the act. The 
question involved in that case was as to whether a reservation should 
be made in the patent issued on account of an entry made of lands 
crossed by the claimed right of way. 

The act of 1875 grants a right of way across the public lands 100 
feet in width on each side of the central line of the road, and also the 
right to take from the public lands adjacent to the line of the road, 
material, earth, stone, and timber necessary for the construction of 
the railroad. So far as these grants may interfere with the rights 
of others claiming the land as settlers or by reason of entry thereof, 
it is clear that, in addition to the filing of the articles of incorporation 
and due proofs of the organization, the railroad company must also 
give fixedness to the line of its proposed road, on account of which a 
right is claimed, before the initiation of the adverse claim, in order to 
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subject such land to the grant; but this can be done either by the filing 
of maps as provided for in the fourth section of the act, by reason of 
which the company would gain a right in advance of the actual con- 
struction of its road, or by the building of its road. Where, as in the 
matter under consideration, the question is one solely between the 
United States and the company claiming the benefits of the provisions 
of the act, all that is necessary in order to entitle the company to the 
right to take from the public lands adjacent to the line of its proposed 
road material, earth, stone, and timber necessary for the construction 
thereof is the filing of its articles of incorporation and due proofs of 
organization, as provided for in the first section of the act; for if the 
full privileges of the grant made by the act can be secured by the con- 
struction of the road without the previous filing of the map of location, 
as recognized in the case of Washington and Idaho R. R. v. Coeur 
d’Alene Ry. (160 U. S., 77, 97) and the case of Dakota Central R. R. 
v. Downey (supra), the right to take stone and timber must exist 
before construction, for the use to be made of the material, earth, 
stone, and timber is limited to the construction of the road. 

In the case of United States v7. Denver, etc., Ry. (150 U. 8., 1, 14) 
it was said: 

When an act, operating as a general law, and manifesting clearly the intention of 
Congress to secure public advantages, or to subserve the public interests and welfare 
by means of benefits more or less valuable, offers to individuals or to corporations as 
an inducement to undertake and accomplish great and expensive enterprises or works 
of a quasi public character in or through an immense and undeveloped public domain, 
such legislation stands upon a somewhat different footing from merely a private 
grant, and should receive at the hands of the court a more liberal construction in 
favor of the purposes for which it was enacted. (Bradley v. New York and New 
Haven Railroad, 21 Conn., 294; Pierce on Railroads, 491. ) 

The articles of incorporation and due proofs of organization are 
required by the act to be filed with the Secretary of the Interior, and 
where the same are found sufficient to identify the company as a 
beneficiary of the grant and are accepted by the Secretary of the 
Interior, the right acquired by the acceptance will relate back to 
the time of the presentation of the articles of incorporation and proofs 
of organization, so as to protect the company in any subsequent taking 
of material, earth, stone, and timber necessary for the construction of 
the road. 

The second question, namely, ‘‘ Were the timber and ties specified 
in Special Agent Thorp’s report cut by or for said company for actual 
construction purposes?” seems to be sufliciently answered in that 
portion of your said office letter which states that— 

The second question is answered in full by Special Agent Thorp’s reports and the 
affidavits submitted therewith, which seem to conclusively establish the fact that 
the timber and ties specified were procured from public lands solely for the con- 
struction of the Kootenai Valley Railroad. 
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In respect to the third question, namely, ‘* Were such timber and 
ties procured from public lands adjacent to the line of the road?” 
your said office letter states that— 


The question as to what are ‘‘public lands adjacent to the line of said road,”’ 
which is involved in the third query, has been construed in many conflicting ways 
by the courts and by decisions of this office and the Department, and no definite 
conclusion can be arrived at which will apply, in general, to every case. In my 
opinion, it should apply, in general, to the nearest and most available public lands, 
within a reasonable distance from the line of the road, from which the necessary 
timber can be procured, and it should especially apply to such lands as are within 
such proximity to the road as to be directly benefited by the building of the road, 
by being opened up to settlement and development, to a degree equivalent to the 
value of the timber or other material procured therefrom. Where the lands, how- 
ever, are, while only from 4 to 5 miles from the line of a road, in a direct line, but 
are separated from the road by mountains which it would be impossible to get the 
timber across, and the only way the timber cut from said lands can reach the line of 
road is by a long and circuitous route of some 10 or 12 miles, I am of the opinion 
that such lands can not be considered as ‘‘adjacent to the line of the road’’ within 
the meaning of the act of March 3, 1875. 

With this view of the matter it seems to me that in the case of Hopkins and Reed 
reported by Agent Thorp May 11, 1898, involving 500,000 feet of timber cut from 
what will be, when survey is accepted, secs. 20, 22, and 28, Tp. 62 N., R. 2 E.; in 
the case of Parker Brothers, reported by Agent Thorp May 12, 1899, involving 7,000 
ties cut from what will be, when survey is accepted, sec. 2, Tp. 62 N., R. 2 E., and 
in the case of Jerry Callahan, reported by Agent Thorp May 12, 1899, involving 
235,000 feet of timber cut from what will be, when surveyed, sec. 18, Tp. 60 N., R. 1 E., 
the lands cut from being over 5 miles distant from the line of the road in a direct line, 
or it being impossible to deliver the timber cut therefrom to the railroad without trans- 
porting it by a long and circuitous route of from 7 to 12 miles, said lands can not be 
considered within the proximity of the line of the road or within such reasonable 
distance therefrom as to be considered lands ‘‘adjacent’’ to the line of the road, and 
Iam of opinion that demand should be made upon the railroad company and its 
contractors for the stumpage value of said material, as innocent trespassers, before 
said timber and ties are delivered to them. 

With regard to the 24,025 railroad ties specified in the remaining two reports of 
Special Agent Thorp, both dated May 13, 1899, as cut from 8. 3 NE. } sec. 8, Tp. 62 
N., R. 1 E.; sec. 6, Tp. 63 N., R. 1 E., and on what will be, when surveyed, secs. 7, 
20, 29, and 32, Tp. 64 N., R. 1 E., in which said agent reports that the lands are 
within 1 mile of the line of the road, and the ties have been hauled to and are 
now piled on the right of way, there appears to be no question but what said lands 
are adjacent to the line of the road and [the ties] should be released to said road. 


It appears that the 235,000 feet of timber referred to in the agent’s 
report of May 12 were cut from lands about 10 miles due south of the 
southern terminus of the road, and that the 500,000 feet of timber 
referred to in the agent’s report of May 11 were cut from lands almost 
directly east from the southern terminus of the proposed road and 
from 5 to 7 miles distant therefrom. 

In circular of March 3, 1883 (1 L. D., 699), issued under the act of 
March 3, 1875 (supra), it is stated, in paragraph numbered 2, that— 

The right granted to any railroad company under this act to take timber or other 
material from the public lands ‘‘adjacent to the line of said road’’ for construction 
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purposes is construed to mean that in procuring timber or other material for the 
purposes indicated in the act the same must be obtained from the public lands in the 
neighborhood of the line of road being constructed and within the terminal points 
of such roads, if possible. If, however, it should be found that the material required 
in the construction of such road can not be procured from the public lands in the 
neighborhood of and within the terminal limits of such road, then it is permitted 
that such company may obtain the material required outside the terminal limits of 
the road under construction; such material, however, to be taken from such points 
as are most accessible and nearest to the terminal limits thereof. 

Under this construction of the act it would be possible to go beyond 
the termini of the road in securing timber for construction if it could 
not be found laterally adjacent to and within the termini of the pro- 
posed road. 

It does not appear, however, that any inquiry has been instituted by 
your office with a view of ascertaining whether necessity existed for 
the cutting of timber beyond the terminus at Bonners Ferry. 

As to the timber and ties cut from lands laterally adjacent to the 
line of road, it is stated in your said office letter that a portion, espe- 
cially the 7,000 ties cut from what will be, when surveyed, sec. 2, Tp. 
62 N., R. 2 E., and the timber cut to the east of the road at its terminus 
at Bonners Ferry, were cut from lands ‘‘ separated from the road by 
mountains which it would be impossible to get the timber across, and 
the only way the timber cut from said lands can reach the line of road 
is by a long and circuitous route of some 10 or 12 miles.” Your office 
is of opinion that these lands are not *‘ adjacent to the line of the road” 
within the meaning of the act of March 3, 1875. 

It is not stated that there is any nearer available timber that might 
be used by the company; and when the nature of the country to be 
traversed by the proposed road is considered, together with the evident 
purpose to use the streams as a means to carry the timber to the road, 
thus saving hauling, it is the opinion of this Department that these 
lands are adjacent to the line of road, notwithstanding they may be 
‘*separated from the road by mountains.” 

The reports, together with accompanying papers, are herewith 
returned for your further consideration and action in the light of the 
construction herein given to the act. 


RAILROAD RIGHT OF WAY—GRAVEL BED—CONSTRUCTION. 
GREAT NORTHERN Rwy. Co. 
(14 L. D., 566.) 


Assistant Attorney-General Shields to the Secretary of the Interior, 
May 13, 1892. 


The use of material under the general right-of-way act of March 3, 
1875 (18 Stat., 482), and the special act of February 15, 1887 (24 Stat., 
402), is limited to construction, and does not include the repair or 
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improvement of a railroad. The period of original construction ceases 
when the road is open to the public for general use. 

(This opinion was adopted by the Secretary of the Interior May 17, 
1892.) 


RAILROAD COMPANIES CAN NOT PROCURE TIMBER FROM PUBLIC 
MINERAL LANDS UNDER THE ACT OF JUNE 8, 1878 (20 STAT., 88). 


The act of June 3, 1878 (20 Stat., 88), authorizing the cutting of 
timber for building, agricultural, mining, and other domestic purposes, 
from public lands which are known to be mineral and not subject to 
entry under existing laws of the United States except for mineral 
entry, expressly provides that ‘‘the provisions of this act shall not 
extend to railroad corporations.” 

Railroad companies can not, accordingly, take timber from public 
mineral lands for any of the purposes enumerated in said act. 

This prohibition does not, however, operate to interfere, in any 
. wise, with their taking timber from such lands for the purposes 
allowed in the act of March 3, 1875 (18 Stat., 482), and the several 
land-grant acts authorizing railroad companies to take public timber 
for construction purposes. 


UNITED STATES #7. EUREKA AND P. R. Co. 


Circuit court, district of Nevada (40 Fed. Rep., 419). 


Pusiic LANDS—TIMBER—CuT For Usk By RarLRoAp CoMPANY. 

The defendant, a railroad corporation, purchased for use upon its locomotives 
and ears wood severed from the public mineral lands. Held, that such purchase 
and use were unlawful, and that the United States could recover from defendant 
the value of the wood so severed and purchased by it. 


Tuer Untrep Srates v. O. A. DopGE ET AL. 
District court, first judicial district, Nez Perces County, Idaho Territory. 


GENTLEMEN OF THE JURY: The defendants are charged with will- 
fully and unlawfully cutting and removing certain timber from the 
lands of the United States. 

I instruct you that the timber growing upon the lands of the United 
States is a part of the land and the property of the United States, and 
no person has the right to cut such timber and appropriate the same 
to his own use without some express provision of law authorizing him 
to do so. 

Some evidence has been introduced tending to show that certain pre- 
emption claims had been located upon the land from which the timber 
is alleged to have been cut. 

I instruct you as a matter of law that a preemptor has no right to 
cut and remove the timber from his claim except for the purpose of 
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preparing the same for cultivation, and no one has the right to purchase 
timber removed from a preemption claim which the preemptor cut for 
purposes other than the preparation of the claim for cultivation and 
for the residence of the preemptor. If a person do so he is a trespasser, 
and if he do so, knowing that it has been cut off from the land for the 
purpose of sale merely and not the genuine purpose of improving the 
claim, his trespass is willful. 

To explain more fully, if a preemptor having a claim covered with 
timber desire to build a house or a fence, he may cut timber from any 
part of such claim suitable for such purposes. So if he desire to plow 
and seed 20 acres, he may cut and remove all the timber on said 20 
acres and may sell the wood or logs cut therefrom; so he may do 
from the whole claim if he wishes to cultivate the whole; but he is not 
at liberty to cut and remove timber from any part of said land simply 
as a matter of converting the same into money before he has paid for 
it and not in good faith for the purpose of improving his claim and 
preparing it for cultivation. If hedo so, the preemptor so cutting the 
timber is a trespasser; and if others buy it of him, knowing the facts, 
they also are trespassers and liable for the value of the timber. 

I further instruct you that in case of such a trespass the fact that the 
United States afterwards patented said land to other persons does not 
relieve those committing the trespass from their lability for their 
wrongful acts in cutting the timber. 

It is the policy of the Government to preserve the timber growing 
upon such of the public lands as are fit for cultivation for the use of 
those who shall settle upon and purchase it. 

There are, however, some portions of the public domain which are 
more valuable for the mineral that is in the soil than for agricultural 
purposes. Such lands are called mineral lands, and the Government 
does not sell them except in small quantities for mining purposes. 

From this mineral land any person may cut and remove the timber 
for domestic purposes. 

The defendants claim that the timber in question was cut from min- 
eral lands for domestic and other lawful purposes. I instruct you that 
in actions of this kind, when a person is proven to have cut timber from 
the public domain, the law holds him liable for the value of such timber 
unless he shows in defense that he cut the same under such circum- 
stances as authorized him to do so under the laws of the United States. 

In this case the defendants claim that the land is mineral land. By 
mineral lands is meant such land as is more valuable for mining than 
for agricultural purposes, and the burden of proving its mineral char- 
acter devolves upon the defendants; so also is the burden on the defend- 
ants of proving that they cut the same for domestic or other lawful pur- 
pose. It is also claimed by defendants that the timber cut was for the 
use of the Northern Pacific Railroad and used in the construction of said 


182 Timber for Railroad Purposes. 


road. Jl instruct you that the Northern Pacific Railroad during the 
period of its construction had the right to so much of the timber upon 
the public lands adjacent to it as was needed to construct it. 

If the defendants took a contract from said railroad to furnish a cer- 
tain bill of lumber, and in pursuance to said contract they cut the 
timber in question, they would be justifiable in doing so. If, however, 
they had a sawmill and lumber yard, and sold lumber to the railroad 
company as they did to the general public, without said lumber having 
been specially procured for their use, such purchase would not excuse 
defendants from their liability for lumber cut on the public domain. 

If the railroad company notified defendants, either verbally or in 
writing, that they desired lumber of a certain description for their 
road and they procured such lumber for them, such an order from the 
company filled by defendants would justify them cutting the same from 
the public domain, but it would not excuse their going beyond the 
orders and stocking a lumber yard for commercial purposes generally 
from timber cut from the public domain. 

In considering whether this timber was cut for the railroad company 
the question of whether the land is mineral or nonmineral is not impor- 
tant, as under the charter of the road they might cut from either. 

The first question, then, is: Did defendants cut or cause others to cut 
or purchase the timber of others who unlawfully cut it? 

Second. Was the land from which the timber was cut mineral lands? 

Third. If the defendants cut the timber, or purchased it from others 
having cut it, was it cut for the Northern Pacific Railroad or for 
domestic purposes ? 

If you find that the defendants cut or purchased the timber, and they 
themselves testify that they did purchase a certain amount, and that 
they did so for the railroad company, under the instructions that I have 
given you you ought to find for the defendants. 

If you find from the evidence that the defendants cut or purchased 
the timber from those who cut it, and that said cutting was wrongful, 
you ought to find for the plaintiff and determine the amount cut and 
the value of it. 

In determining the value, if you find that defendants acted in good 
faith, without intending to defraud the Government, but supposing 
they had a right to buy it, you should find the value of it to be the same 
as it was immediately before it came into their possession. 

If you find that the defendants bought the logs of another who 
wrongfully cut them, knowing that they were wrongfully cut, you 
should find the coos to be the value of the logs after they were 
converted into lumber. 
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TIMBER ON LANDS WITHIN LIMITS OF THE GRANT TO THE NORTH- 
ERN PACIFIC RAILROAD COMPANY. 


UNITED STATES v. WILLIAM CHILDERS. 


District court, district of Oregon (8 Sawyer, 171). 


GRANT TO THE NORTHERN Paciric Rarbway Company. 

By the act of July 2, 1864 (13 Stat., 365), the odd-numbered sections along the 
line of the Northern Pacific Railway Company for 40 miles on either side of the 
line in the Territories, and 20 miles in the States, are set apart and devoted to 
the construction of the road of said corporation; but said act is not a present 
grant of said lands to said corporation, but only in effect an agreement or pro- 
vision that the same shall be conveyed to it absolutely, when and as fast as any 
25 miles of said road is constructed and accepted by the United States; and in 
the meantime the legal title to the unearned and unpatented sections is in the 
United States, who may therefore maintain legal proceedings against anyone 
that unlawfully cuts timber thereon. 


NorTHERN Pactric R. Co. v. Hussry. 
Circuit court of appeals, ninth circuit (61 Fed. Rep., 231). 


RaitRoaD LAND GRANTS—UNSURVEYED LANDS—TENANTS IN CoMMON. 

A land-grant railroad company is not a tenant in common with the United 
States in respect to lands which lie within its grant limits, opposite the completed 
line, but which have not yet been surveyed, so as to render the odd sections 
belonging te the company distinguishable from the even sections reserved to the 
Government. 


SaAME—ENJOINING TRESPASSERS. 

The company has, however, such an interest in the lands as will entitle it to 
maintain alone (the Government having refused to join with it) a suit to enjoin 
trespassers who are cutting timber from the lands in such manner that the 
denuded portions will fall within the odd as well as the even sections when the 
survey is made. 


UNITED STATES v. ORDWAY AND OTHERS. 
Circuit court, district of Oregon (30 Fed. Rep., 30). 


Pusiic Lanps—Currineg TIMBER—ACTION FOR DAMAGES—PARTIAL DEFENSE. 

A partial defense to an action or in mitigation of the damages claimed therein 
ought to be pleaded in the answer as a distinct defense; and an allegation that 
the defendants cut and removed certain timber from alleged public land, believ- 
ing that it was the land of the Northern Pacific Railroad Company, from which 
they had a license, is such a defense, where the damages claimed in the complaint 
are based, not only on the value of the timber in the standing tree, but also the 
value bestowed on the same in converting it into lumber and putting it into 
market. 5 


SaME—GRANT TO THE NoRTHERN Pactric RarbROoAD CoMPANY. 

The grant of certain odd sections of the public lands to the Northern Pacific 
Railway Company, by the act of July 2, 1864 (13 Stat., 365), does not give the 
corporation any such present right to, or interest in, any one of such sections as 
authorizes it to waste the same by disposing of the timber thereon before it is 


184 Timber within Granted Limits of N. P. R. R. Co. 


earned by the construction of the section of the road adjacent and opposite 
thereto. (The case of the U. 8. v. Childers, 8 Sawy., 171, 12 Fed. Rep., 586, dis- 
tinguished from Buttz v. Northern Pac. Ry. Co., 7 Sup. Ct. Rep., 100, and 
followed.) 


Pusiic Lanps—EArNED LANDs. 

On the construction and acceptance of any section of the road of the Northern 
Pacific Railway Company, the coterminous odd sections vest absolutely in the 
corporation, and thereafter the patent therefor may be considered as having 
issued. 


UNITED STATES v. ORDWAY AND OTHERS. 
Circuit court, district of Oregon (30 Fed. Rep., 36). 


Drapy, -/;: 

This case was argued and submitted with the foregoing one. It is 
alleged in the complaint that on May 1, 1883, and divers days since, the 
defendants cut and removed from the public lands of the United States, 
to wit, the west 4 of section 13 of township 3 north, of range 9 east, 
of the Willamette meridian, situate in Washington Territory, 600 
trees, and cut the same into cord wood, to wit, 3,000 cords, of the value 
of $7,500, and wrongfully converted the same to their own use, to the 
damage of the plaintiff, $7,500. The defenses are similar to those 
made in the foregoing case, to wit: Denials; a license from the North- 
ern Pacific Railway Company; and the cutting was done in good faith. 
In the second defense it is alleged that the premises are within the 
limits of the grant to the Northern Pacific on the line of its general 
route between Portland and Wallula Junction, and that acting under 
a license from said corporation they cut and removed from said half 
section not more than 1,800 cords of wood, of no greater value when 
standing in the tree than 10 cents a cord. 

The demurrer to the defenses of good faith is overruled, and sus- 
tained to that of license from the Northern Pacific. 


RIGHT OF THE UNITED STATES TO RECOVER FOR TRESPASS COM- 
MITTED ON UNSURVEYED LANDS WITHIN THE LIMITS OF THE 
NORTHERN PACIFIC RAILROAD GRANT. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., January 30, 1897. 

Str: I have the honor to acknowledge the receipt of your letter of 
the 6th instant, inclosing a copy of a communication dated April 29, 
1896, addressed to the Commissioner of the General Land Office by 
Messrs: Britton & Gray, of this city, attorneys for the Northern 
Pacific Railway Company, relating to ‘‘extensive timber trespassing 
upon unsurveyed lands in the States of Montana, Idaho, and Washing- 
ton, lying within the limits of the Northern Pacific Railroad grant.” 
Messrs. Britton & Gray state that the ‘* timber thieves have been par- 
ticularly active upon this class of lands, feeling assured that the United 
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States Government and the railroad company would never join in an 
action against them,” and suggest that these cases be prosecuted 
jointly by the United States and the railroad company, the proceeds to 
be equitably distributed, or that suits be brought by the district attor- 
ney, in behalf of the United States and Mr. F. M. Dudley, or other 
attorney of the railroad company, in its behalf, under the agreement 
that the expenses and recoveries of suits might be shared in equal pro- 
portion by the Government and the railroad company. 

In your letter above referred to, after citing decisions bearing upon 
the questions involved, you express the opinion that the United States 
is authorized, by reason of its legal relation to the lands, to sue alone 
and stand in judgment upon the issues presented by the company, and 
state that ‘‘if the view of law herein presented is not concurred in it 
is recommended, in the alternative, that suits be prosecuted jointly 
with the company, as requested by its counsel.” 

By the act of July 2, 1864 (13 Stats., 365), granting alternate sec- 
tions of lands to the Northern Pacific Railroad Company to aid in the 
construction of a railroad and telegraph line from Lake Superior to 
Puget Sound, it is provided that Congress may at any time, having 
due regard for the rights of the Northern Pacific Railroad Company, 
add to, alter, amend, or repeal that act. 

And in 1870 (16 Stats., 305), Congress provided that before any 
land granted to the Northern Pacitic Railroad Company should be con- 
veyed to any person entitled thereto under any act incorporating or 
relating to said company, the cost of surveying, selecting, and convey- 
ing the same should first be paid into the Treasury of the United 
States. 

The land lying in Montana, Idaho, and Washington, claimed by the 
railroad company, has never been surveyed by the Government, but 
the records of the General Land Office show, as stated by the Commis- 
sioner, that the railroad company, upon their own private survey of 
the lands, have scaled the timber cut from what they designate as odd 
numbered sections and have received payment therefor at the rate of 
$1 per thousand feet. 

In Railway Co. v. Prescott (16 Wall., 603) and Railway Co. ». 
McShane (22 Wall., 444), decided in 1872 and 1874, respectively, the 
Supreme Court held that taxes levied on lands granted by Congress to 
aid in building the roads (Kansas Pacific and Union Pacific) were void 
by reason of the fact that neither the companies nor anyone for them 
had paid to the United States the costs of surveying those lands by the 
Government. 

In Northern Pacific Railroad Co. v. Traill County (115 U. S., 609), 
decided in December, 1885, the Supreme Court held that the clause 
authorizing Congress to add to, alter, or amend or repeal the act of 
1864 clearly conferred this power on Congress, especially when exer- 
cised, as in this instance, before the company had built a mile of road 
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or earned an acre of land, or in any other manner secured an equitable 
right to the lands. 
In Railway Co. w. Prescott the court added: 


Two important acts remained to be done, the failure to do which might wholly 
defeat the company’s title. One of these was payment of the costs of surveying. 


I am therefore inclined to think that the United States has such 
title to the lands mentioned as will enable it to sustain an action for 
timber trespass. 

I have advised the United States attorneys for Montana, Idaho, 
and Washington of the conclusion reached and, as suggested in your 
letter, have directed them to take such action on behalf of the Goy- 
ernment as will result in the recovery of the timber capable of being 
identified as having been removed from lands embraced within the 
lateral limits of the grants within those States, and of damages where 
that remedy is appropriate. 

Very respectfully, Jupson Harmon, 
Attorney- General. 
The SECRETARY OF THE INTERIOR. 


RIGHT OF UNITED STATES TO RECOVER FOR TIMBER CUT FROM LANDS 
GRANTED TO A STATE FOR RAILROAD PURPOSES, WHICH SUBSE- 
QUENTLY REVERTED TO THE GOVERNMENT FOR FAILURE OF CON- 
DITIONS. 

UNITED STATES 7. LOUGHREY. 


Error to the circuit court of appeals for the seventh circuit (172 U. §., 206). 


Under the act of June 3, 1856 (chap. 44, 11 Stat., 21), the State of Michigan took the 
fee of the lands thereby granted, to be thereafter identified, subject to a condi- 
tion subsequent that if the railroad to aid in whose construction they were 
granted should not be completed within ten years the lands unsold should 
revert to the United States, but until proceedings were taken by Congress to 
effect such reversion the legal title to the lands and the ownership of the timber 
growing upon them remained in the State, and the United States could not main- 
tain an action of trespass against a person unlawfully entering thereon and cut- 
ting and removing timber from the land so granted; and timber so cut and 
separated from the soil was not the property of the United States, and did not 
become such after acquisition of the lands by reversion; and the United States 
could not avail themselves of the rule that in an action of trover a mere tres- 
passer can not defeat the plaintiff’s right to possession by showing a superior 
title in a third person, without showing himself in a privity with, or connect- 
ing himself with, such third person. 


RAILROADS CONSTRUCTED FOR PRIVATE USE NOT ENTITLED TO USE 
PUBLIC TIMBER. 


In constructing a railroad not for use and benefit of the general pub- 
lic, but for private use, the entering upon public lands and destroying 
timber thereon in the clearing of a right of way, and in digging, grad- 
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ing, and excavating for a roadbed, the defendants held to be guilty of 
trespass, and the United States clearly entitled to recover damages 
fromithems.-*) %. * 

The judge in his charge to the jury affirming ‘* that it was agreed by 
both great parties:that the public lands and the timber thereon must 
be protected for the future as well as the present generation.” (See 
Land Office Report for 1889, p. 291; case of U.S. v. O. S. Burdett and 
A. Rosenfield, eastern district of Louisiana, Judge E. C. Billings, May 
term, 1889.) 


USE OF PUBLIC TIMBER BY TELEGRAPH COMPANIES. 
(Act of July 24, 1866; 14 Stat., 221; Sec. 5264, Rev. S.) 


Beit enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That any telegraph company 
now organized, or which may hereafter be organized under the laws of 
any State in this Union, shall have the right to construct, maintain, 
and operate lines of telegraph through and over any portion of the 
public domain of the United States, over and along any of the military 
or post roads of the United States which have been or may hereafter 
be declared such by act of Congress, and over, under, or across the 
navigable streams or waters of the United States: Provided, That such 
lines of telegraph shall be so constructed and maintained as not to 
obstruct the navigation of such streams and waters, or interfere with 
the ordinary travel on such military or post roads. And any of said 
companies shall have the right to take and use from such public lands 
the necessary stone, timber, and other materials for its posts, piers, 
stations, and other needful uses in the construction, maintenance, and 
operation of said lines of telegraph, and may preempt and use such 
portions of the unoccupied public lands subject to preemption through 
which its said lines of telegraph may be located as may be necessary for 
its stations, not exceeding forty acres for each station; but such stations 
shall not be within fifteen miles of each other. 

* * * * * * * 

Src. 4. And be it further enacted, That before any telegraph company 
shall exercise any of the powers or privileges conferred by this act, 
such company shall file their written acceptance with the Postmaster- 
General of the restrictions and obligations required by this act. 


The act of July 24, 1866, authorizing the construction and mainte- 
nance of telegraph lines through and over the public domain, and 
along military or post roads of the United States, contains no grant 
or authority for the construction and maintenance of telephone lines. 
(Opinion of Assistant Attorney-General for the Interior Department, 
dilyet. 1899229 1 De.) 
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Commissioner Hermann to the Secretary of the Interior, January 
27, 1900. 


I have the honor to acknowledge receipt, by reference from the 
Department ‘‘ for consideration, appropriate action, and report,” etc., 
of a communication dated January 3, 1900, from Mr. John Mussel- 
man, manager of the Black Hills Telegraph and Telephone Company, 
requesting that the company be allowed to cut and clear the brush and 
growth of young timber from the right of way of its telephone lines 
within the Black Hills Forest Reservation. 

The petitioner states that these telephone lines have been in constant 
operation for the past ten to fourteen years, and that the brush and 
undergrowth interfere with their use for communication. 

I have respectfully to state that under departmental decision of 
July 1, 1899 (29 L. D., 1-7), based upon the decision of the Supreme 
Court in the case of the The City of Richmond v. The Southern Bell 
Telephone and Telegraph Company (174 U. S.), telephone companies 
have no statutory right to construct their lines over the public Jands, 
except in so far as they may build under a right-of-way grant to a 
railway company where the statute authorizes the construction and 
maintenance of a telephone line upon said right of way. 


PROCURING WOOD FROM PUBLIC LANDS FOR USE OF MILITARY 
POSTS. 


DEPARTMENT OF THE INTERIOR, 
Washington, August 9, 1886. 

Str: I have the honor to acknowledge the receipt of your letter of 
the 5th instant transmitting a copy of a letter, dated the ist ultimo, 
from Joel R. Slack, who made a contract with the Government for 
delivering at Whipple Barracks, Ariz., 1,000 cords of wood, under the 
supposition he would be allowed to cut the wood from the public lands; 
a copy of notice to Slack from T. M. Bowers, special agent of the Gen- 
eral Land Office, to desist from cutting wood on the public domain and 
requesting, in accordance with the recommendation of the Quarter- 
master-General, that ‘‘ authority be given to cut wood on vacant lands 
ot the public domain for the use of the Army,” and stating, in passing, 
the remark of the chief quartermaster of the Department of Arizona, 
‘*that unless the wood required to supply the army on the frontier 
can be cut by contractors on vacant public lands belonging to the 
United States it will be an expensive item in that department to the 
Army.” 

There is no objection to allowing wood to be taken from the public 
domain for the use of the Army under proper regulations when cir- 
cumstances render it necessary. The decision by the Court of Claims 
in the case of Nannie Spencer, administratrix of Warren Faver, grants 
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this, and says that ‘‘the proper officers might lawfully employ indi- 
viduals to cut wood from the public land for the use of the military 
force so situated;” but the decision adds, ‘‘in such case the persons 
so employed would be paid not for the wood, but for cutting and 
hauling tt.” 

As requested in your communication, permission is granted to cut 
wood on the public domain convenient to Whipple Barracks for the 
use of said post in accordance with the decision of the Court of Claims 
herein referred to; but the persons furnishing the wood should be paid 
for its cutting and delivery alone, and not for the value of the timber, 
as that belongs to the United States. 

Very respectfully, L. Q. C. Lamar, 
Secretary. 
The Secretary oF War. 


FOREST RESERVATIONS. 


(Act of Mar. 3, 1891; 26 Stat., 1095. ) 


= % x x % % * 

Src. 24. That the President of the United States may, from time to 
time, set apart and reserve, in any State or Territory having public 
land, bearing forests, in any part of the public lands wholly or in part 
covered with timber or undergrowth, whether of commercial value or 
not, as public reservations, and the President shall, by public procla- 
mation, declare the establishment of such reservations and the limits 
thereof. 


The laws, regulations, and decisions relating to timber upon lands 
within public forest reserves are contained in a compilation issued by 
the General Land Office on November 6, 1900. 


EXTENT OF TIMBER PRIVILEGES UNDER ACT OF FEBRUARY 20, 1896. 
(29 Stat., 11.) 


Commissioner of the General Land Office to the Secretary of the 
Interior, October 16, 1896, in the timber trespass case of Kendall, 
Townsend, and Walter. 

* * * * * * * 
Inasmuch as the act of February 20, 1896 (29 Stat., 11), opening the 

Pikes Peak Forest Reserve for the location of mining claims, confines 

the felling and removing of timber from mining claims to ‘‘actual 

mining purposes in connection with the particular claim from which 
the timber is felled or removed,” it appears that Townsend and Walter, 
in cutting timber on their claims for sale for the purpose of raising 
money for the development of the claims, exceeded the privileges 
allowed in said act. 

A reasonable construction of the wording of this act appears to con- 
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fine the use of timber on such claims within a limit directly similar 
to that defined by the United States Supreme Court in dealing with the 
question whether timber might be taken from an unperfected homestead 
claim and sold for the purpose of expending the money derived from 
the sale in improvements on the claim; upon which point it was held 
that while, perhaps, timber might be taken from such claims to be 
exchanged for timber or lumber to be applied direct to improvements 
thereon, yet it could not be sold to raise money with which to make 
improvements on the land. (Case of Shiver v. United States, 159 U. 
S., 491.) 

It accordingly appears that the timber taken from said mining 
claims for use as stated was procured in trespass. 

* Reo * * * * * 


Approved by the Secretary of the Interior November 5, 1896. 


THE SECRETARY OF THE INTERIOR AUTHORIZED TO PRESCRIBE 
RULES AND REGULATIONS GOVERNING THE USE OF PUBLIC 
TIMBER. 

[Act of Mar. 3, 1891; 26 Stat., 1093.] 


AN ACT to amend section eight of an act approved March third, eighteen hundred 
and ninety-one, entitled ‘‘An act to repeal timber-culture laws, and for other 
purposes.”’ 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section eight of an act 
entitled ‘‘An act to repeal timber-culture laws, and for other pur- 
poses,” approved March third, eighteen hundred and ninety-one, be, 
and the same is hereby, amended so as to read as follows: 

‘Src. 8. That suits by the United States to vacate and annul any 
patent heretofore issued shall only be brought within five years from 
the passage of this act, and suits to vacate and annul patents hereafter 
issued shall only be brought within six years after the date of the issu- 
ance of such patents. And in the States of Colorado, Montana, Idaho, 
North Dakota, and South Dakota, Wyoming, and the District of Alaska, 
and the gold and silver regions of Nevada and the Territory of Utah, 
in any criminal prosecution or civil action by the United States for a 
trespass on such public timber lands, or to recover timber or lumber 
cut thereon, it shall be a defense if the defendant shall show that the 
said timber was so cut or removed from the timber lands for use in such 
State or Territory by a resident thereof for agricultural, mining, man- 
ufacturing, or domestic purposes, under rules and regulations made 
and prescribed by the Secretary of the Interior, and has not been trans- 
ported out of the same; but nothing herein contained shall operate to 
enlarge the rights of any railway company to cut timber on the public 
domain, provided that the Secretary of the Interior may make suitable 
rules and regulations to carry out the provisions of this act; and he 
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may designate the sections or tracts of land where timber may be cut; 
and it shall not be lawful to cut or remove any timber except as may 
be prescribed by such rules and regulations; but this act shall not 
operate to repeal the act of June third, eighteen hundred and seventy- 
eight, providing for the cutting of timber on mineral lands.” 


The above act of March 3, 1891 (26 Stat., 1093), was made appli- 
cable to the Territories of New Mexico and Arizona by the act of 
February 13, 1893 (27 Stat., 444), and to the States of California, 
Oregon, and Washington by the act of March 3, 1901 (81 Stat., 1436). 


CIRCULAR. 
(29 L. D., 572.) 


RULES AND REGULATIONS GOVERNING THE USE OF TIMBER ON NON- 
MINERAL PUBLIC LANDS IN CERTAIN STATES AND TERRITORIES UNDER 
THE ACT OF MARCH 3, 1891 (26 sTaT., 1093), AS EXTENDED BY THE 
ACT OF FEBRUARY 13, 1893 (27 srar., 444). 


DEPARTMENT OF THE INTERIOR, 
GENERAL Land OFFICE, 
Washington, D. C., February 10, 1900. 

By virtue of the power vested inthe Secretary of the Interior by the 
act of March 3, 1891 (26 Stat., 1093), the following rules and regulations 
are hereby prescribed: 

1. The act, so far as it relates to timber on public lands, as extended 
by the act of February 13, 1893 (27 Stat., 444), applies only to the 
States of Colorado, Montana, Idaho, North Dakota, South Dakota, 
Wyoming, Nevada, and Utah and the Territories of Arizona and New 
Mexico. The act originally extended to the district of Alaska, but in 
that respect it has been superseded by section 11 of the act of May 14, 
1898 (30 Stat., 409), under which other and separate regulations are 
prescribed for the district of Alaska. 

2. The intention of the act of March 3, 1891, is to enable settlers 
upon public lands and other residents within the States and Territories 
above named to secure from public timber lands timber or lumber for 
agricultural, mining, manufacturing, or domestic purposes, for use in 
the State or Territory where obtained, under rules and regulations to 
be made and prescribed by the Secretary of the Interior. 

3. Settlers upon public lands and other residents of the States and 
Territories above named may procure timber free of charge from unoc- 
cupied, unreserved, nonmineral public lands within said States and 
Territories, strictly for their own use for firewood, fencing, building, 
or other agricultural, mining, manufacturing, or domestic purposes, 
but not for sale or disposal, nor for use by other persons, nor for export 
from the State or Territory where procured. The cutting or removal 
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of timber or lumber to an amount exceeding in stumpage value $50 in 
any one year will not be permitted, except upon application to the 
Secretary of the Interior and after the granting of a special permit. 
Except as above provided, it is not necessary for actual residents to 
secure permission to take timber from public lands in said States and 
Territories for the purposes aforesaid. _ The exercise of such privilege 
is, however, subject at all times to supervision by the Department with 
a view to such restriction as may be deemed necessary. 

4, In cases where qualified persons are not in position to procure 
timber from the public lands themselves, it is allowable for them to 
secure the cutting, removing, sawing, or other manufacture of the tim- 
ber through the medium of others upon an agreement with the parties 
thus acting as their agents that they shall be paid a sufficient amount 
only to cover their time, labor, and other legitimate expenses incurred 
in connection therewith, exclusive of any charge for the timber itself* 
but no person, whether acting for himself, as an agent for another, or 
otherwise, will be permitted to cut or remove in any one year timber 
or lumber to an amount exceeding in stumpage value $50, except upon 
application to the Secretary of the Interior, and upon the granting of 
a special permit. 

5. The uses specified in section 3 of these rules and regulations con- 
stitute the only purposes for which timber may be taken from public 
lands in said States and Territories under this act. 

6. The cutting and removing of timber, free of charge, under said 
act of March 3, 1891, is confined to unreserved, unoccupied, nonmin- 
eral public lands in the States and Territories named therein, inas- 
much as the act specifically provides that the same shall not operate to 
repeal the act of June 3, 1878 (20 Stat., 88), which makes provision, in 
said States and Territories, for the free cutting of timber on public 
lands that are known to be of a strictly mineral character for the uses 
named in said act. 

7. It is further provided in said act of March 3, 1891, that ‘nothing 
berein contained shall operate to enlarge the rights of any railway com- 
pany to cut timber on the public domain.” Consequently no timber 
may be cut or taken under this act from public lands either by or for 
the use of any railroad company. 

8. Section 2461, United States Revised Statutes, is still in force in 
the States and Territories herein named, and its provisions may be 
enforced against any person or persons who cut or remove, or cause 
or procure to be cut or removed, or aid or assist or are employed in 
cutting or removing, any timber from public lands therein, except as 
allowed by law. 

9. The Secretary of the Interior reserves the right to revoke the 
privileges granted, in any cases wherein he has information that per- 
sons are abusing the same, or when it is necessary for the public good. 
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10. All rules and regulations heretofore prescribed under said act 
of March 3, 1891, relating to the use of timber on public lands in the 
above-named States and Territories, are hereby revoked. 

W. A. RicHarps, 
Acting Commissioner. 

Approved, February 10, 1900. 

E. A. Hirrconcock, 
Secretary. 


[Act of Feb. 13, 1893; 27 Stat., 444.] 


AN ACT to extend the provisions of section eight of the act entitled ‘‘ An act to 
repeal timber-culture laws, and for other purposes,’’ approved March third, 
eighteen hundred and ninety-one, concerning prosecutions for cutting timber on 
public lands to Wyoming, New Mexico, and Arizona. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section eight of 
the act entitled ‘* An act to repeal timber-culture laws, and for other 
purposes,” approved March third, eighteen hundred and ninety-one, as 
amended by an act approved March third, eighteen hundred and ninety- 
one, chapter five hundred and fifty-nine, page ten hundred and ninety- 
three, volume twenty-six, United States Statutes at Large, be, and the 
same is hereby, amended as follows: After the word ‘* Wyoming,” in 
said amended act, insert the words ‘‘ New Mexico and Arizona.” 


CIRCULAR. 
(30 L. D., 542.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., March 22, 1901. 
To special agents of the General Land Office. 

GENTLEMEN: The act of Congress approved March 3, 1901 (31 
Stats., 1436), provides ‘‘ That section eight of the act entitled ‘An act 
to repeal timber-culture laws, and for other purposes,’ approved 
March third, eighteen hundred and ninety-one, as amended by an act 
approved March third, eighteen hundred and ninety-one, chapter five 
hundred and fifty-nine, page ten hundred and ninety-three, volume 
twenty-six, United States Statutes at Large, be, and the same is 
hereby, amended as follows: After the word ‘ Nevada,’ in said amended 
act, insert the words ‘ California, Oregon, and Washington.’ ” 

This act extends to residents of the States of California, Oregon, and 
Washington the privilege of taking timber from public lands in said 
States under the provisions of said act of March 3, 1891. 

In taking such timber the rules and regulations contained in the cir- 
cular of February 10, 1900 (29 L, D., 572), prescribing ‘‘rules and 
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regulations governing the use of timber on nonmineral public lands in 
certain States and Territories, under the act of March 38, 1891 (26 
Stat., 1093), as extended by the act of February 13, 1893 (27 Stat., 
444),” must be observed and the timber must be taken for the purposes 
specified in said circular. 

Very respectfully, BincER HERMANN, 


Commissioner. 
Approved, March 22, 1901. 


EK. A. Hrrcncock, 
Secretary. 


CIRCULAR. 
(27 L. D., 276.) 
EXPORT OF PUBLIC TIMBER FROM WESTERN WYOMING INTO IDAHO. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., July 23, 1898. 

1. The act of Congress approved July 1, 1898, entitled ‘‘An act mak- 
ing appropriations for sundry civil expenses of the Government for the 
fiscal year ending June thirtieth, eighteen hundred and ninety-nine, 
and for other purposes,” provides as follows: 

That section eight of an act entitled ‘‘An act to repeal the timber-culture laws, 
and for other purposes,’’ approved March third, eighteen hundred and ninety-one, 
be, and the same is hereby, amended as follows: ‘‘That it shall be lawful for the 
Secretary of the Interior to grant permits, under the provisions of the eighth section 
of the act of March third, eighteen hundred and ninety-one, to citizens of Idaho and 
Wyoming to cut timber in the State of Wyoming west of the continental divide, on 
the Snake River and its tributaries to the boundary line of Idaho for agricultural, 
mining, or other domestic purposes, and to remove the timber so cut to the State of 
Idaho.”’ ; 

2. Under the authority vested in the Secretary of the Interior by the 
above-cited act of July 1, 1898, the following amendment to the rules 
and regulations issued March 17, 1898, under the said act of March 3, 
1891 (26 Stat., 1093), is hereby prescribed and promulgated: 

The restriction contained in said rules and regulations of March 17, 
1898, confining the use of timber cut thereunder to the State in which 
the same is cut, is so far modified as to allow citizens of Idaho and 
Wyoming to cut timber in the State of Wyoming west of the conti- 
nental divide, on the Snake River and its tributaries to the boundary 
line of Idaho for agricultural, mining, or other domestic purposes, and 
to remove the timber so cut to the State of Idaho. 

BINGER HERMANN, 
Commissioner. 
Approved, July 23, 1898. 
THos. Ryan, 
Acting Secretary, 
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DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFIcE, 
Washington, D. C., March 20, 1901. 
To special agents of the General Land Office. 

GENTLEMEN: The act of Congress approved March 3, 1901, entitled 
**An act to amend chapter five hundred and fifty-nine of the Revised 
Statutes of the United States, approved March third, eighteen hun- 
dred and ninety-one,” provides as follows: 

That the provisions of chapter five hundred and fifty-nine of the Revised Statutes 
of the United States, approved March third, eighteen hundred and ninety-one, 
limiting the use of timber taken from public lands to residents of the State in which 
such timber is found, for use within said State, shall not apply to the south slope of 
Pryor Mountains, in the State of Montana, lying south of the Crow Reservation, 
west of the Big Horn River, and east of Sage Creek; but within the above-described 
boundaries the provisions of said chapter shall apply equally to the residents of the 
States of Wyoming and Montana, and to the use of timber taken from the above- 
described tract in either of the above-named States. 

Said act extends to citizens of Montana and Wyoming the privilege 
of taking timber under the provisions of said act of March 3, 1891, 
from the tract specified in the State of Montana for use in either of 
said States. 

In taking such timber the rules and regulations prescribed by the 
circular of February 10, 1900 (29 L. D., 572), containing ‘‘rules and 
regulations governing the use of timber on nonmineral public lands 
in certain States and Territories under the act of March 3, 1891 (26 
Stat., 1093), as extended by the act of February 13, 1893 (27 Stat., 
444),” must be observed, and the timber must be taken for purposes 
specified in said circular, 


Very respectfully, Bincer HERMANN, 
Approved. Commissioner. 
K. A. Hircucock, 
CY 
Secretary. 


The act of March 3, 1891 (26 Stat., 1093), and the acts amendatory 

thereof, apply exclusively to such public lands as are nonmineral. 
_ The act of June 3, 1878 (20 Stat., 88), and the rules and regulations 
prescribed thereunder by the Department of the Interior January 18, 
1900 (see page 68), provide for the taking of timber from public min- 
eral lands for certain specified purposes within the States and Terri- 
ries named therein. 

Parties who take timber from the public lands under assumed 
authority of said act of June 8, 1878, do so at their own risk, and 
must stand prepared to show that their acts are within the prescribed 
terms of the act granting such privilege; in other words, the burden 
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is on such parties of proving by a preponderance of evidence that the 
land from which the timber is taken is ‘‘ mineral” within the meaning 
of said act, should the question at any time be raised as to the char- 
acter of the land. 


SALE OF TIMBER—ACT OF MARCH 3, 1891. 
J. W. McCutTcHEN ET AL. 
(29 L. D., 322.) 


The sale of timber on unreserved public lands is not authorized by the act of 
March 3, 1891 (26 Stat., 1093). 


Assistant Attorney-General Van Devanter to the Secretary of the 
Interior, November 27, 1899. 


By letter of September 9, 1899, the Commissioner of the General 
Land Office transmitted to the Department, and favorably recom- 
mended the allowance of, the separate applications of J. W. McCutchen 
and Charles H. Dudley for a permit under the act of March 3, 1891 
(26 Stat., 1093), and the regulations thereunder, approved March 17, 
1898 (26 L. D., 399), to purchase, cut, remove, and dispose of timber 
from sections 4 and 5 and the E. 4 of sec. 6, T.14S., R. 69 W., sixth 
principal meridian, in Teller County, Colorado, the same being unre- 
served public timber lands. 

By your reference of November 14, 1899, I am asked for an opinion 
whether the sale of timber on unreserved public lands under said cir- 
cular of March 17, 1898, is authorized by the act of March 3, 1891, 
supra, on which said circular is based. 

The said act of March 3, 1891, amends another act of that date (26 
Stat., 1095, 1099), entitled ‘‘An act to repeal timnber-culture laws, and 
for other purposes,” and is in part as follows: 


And in the States of Colorado, Montana, Idaho, North Dakota and South Dakota, 
Wyoming [New Mexico and Arizona, by the act of February 13, 1893, 27 Stat., 444], 
and the district of Alaska, and the gold and silver regions of Nevada and the Terri- 
tory of Utah in any criminal prosecution or civil action by the United States for a 
trespass on such public timber lands or to recover timber or lumber cut thereon, it 
shall be a defense if the defendant shall show that the said timber was so cut or 
removed from the timber lands for use in such State or Territory by a resident 
thereof for agricultural, mining, manufacturing, or domestic purposes, under rules 
and regulations made and prescribed by the Secretary of the Interior, and has not 
been transported out of the same; but nothing herein contained shall operate to 
enlarge the rights of any railway company to cut timber on the public domain: Pro- 
vided, That the Secretary of the Interior may make suitable rules and regulations to 

carry out the provisions of this act, and he may designate the sections or tracts of 

land where timber may be cut, and it shall not be lawful to cut or remove any tim- 
ber except as may be prescribed by such rules and regulations; but this act shall 
not operate to repeal the act of June third, eighteen hundred and seventy-eight, 
providing for the cutting of timber on mineral lands. 
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There is nothing in this act which suggests that it was the purpose 
of Congress to thereby authorize or provide for the sale of timber on 
the public lands. As gathered from a careful examination of the terms 
of the act, its purpose seems to have been to modify the law relating to 
the cutting and removal of timber from lands of the United States by 
denying to the Government the right then existing to demand a con- 
viction in a criminal prosecution, or a recovery in a civil action, when 
in any of the States, Territories, or regions named timber is cut or 
removed from the public timber lands for use in such State or Terri- 
tory by « resident thereof for agricultural, mining, manufacturing, or 
domestic purposes, under rules and regulations made and prescribed 
by the Secretary of the Interior, and is not transported out of that 
State or Territory. 

Section 2461 of the Revised Statutes contained a general prohibition 
against cutting or removing timber from the lands of the United States 
and imposed penalties for its violation. It was to avoid the effect of 
this statute, in instances deemed by Congress to be meritorious, that 
the act under consideration was enacted. It must be construed with 
section 2461 as if their several provisions appeared in one act, one 
part of which in general terms prohibited the cutting or removing of 
- timber from the lands of the United States and the other part of which 
authorized the cutting and removing of such timber in specified local- 
ities by designated persons for enumerated purposes, under rules and 
regulations to be made and prescribed by the Secretary of the Interior. 
The act says nothing about selling timber or collecting any compen- 
sation or price for that which is cut or removed under the statute 
and the regulations prescribed thereunder, and it seems to me that 
authority on the part of the Secretary of the Interior to sell such tim- 
ber or to make the right or privilege of cutting or removing the same 
dependent upon payment therefor can not be implied from the general 
authority given to him to prescribe rules and regulations to carry out 
the provisions of the act. 

Iam of opinion that the legislation under consideration does not 
authorize the sale of timber, and inasmuch as the regulations of March 
17, 1898, supra, provide for sales thereof, I advise that said regula- 
tions be reformed and brought within the authority given the Secre- 
tary of the Interior by the statute under which they were prescribed. 

Approved, November 27, 1899. 

EK. A. Hircucock, 
Secreta ry. 
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CIRCULAR—FOREST FIRES. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., June 18, 1900. 
For the information of all concerned, attention is called to the follow- 
ing act of Congress, approved May 5, 1900, entitled ‘‘An act to amend 
an act entitled ‘An act to prevent forest fires on the public domain,’ 
approved February twenty-fourth, eighteen hundred and ninety-seven.” 
Registers and receivers, United States land offices, special agents, 
and forest officers, General Land Office, should promptly report to the 
proper United States attorney all information they may receive relative 
to the violation of the provisions of this law. 
Brnerr HERMANN, 
Commissioner. 
Approved, June 18, 1900. 
KE. A. Hircencock, Secretary. . 


[31 Stats., 169.] 


AN ACT to amend an act entitled ‘‘An act to prevent forest fires on the public 
domain,’’ approved February twenty-fourth, eighteen hundred and ninety-seven. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That an act entitled *‘ An act 
to prevent forest fires on the public domain,” approved February 
twenty-fourth, eighteen hundred and ninety-seven, be, and the same is 
hereby, amended so as to read as follows: 

‘*That any person who shall willfully or maliciously set on fire, or 
cause to be set on fire, any timber, underbrush, or grass upon the 
public domain, or shall leave or suffer fire to burn unattended near 
any timber or other inflammable material, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof in any district court of the 
United States having jurisdiction of the same shall be fined in a sum 
not more than five thousand dollars or be imprisoned for a term of 
not more than two years, or both. 

‘* Sec. 2. That any person who shall build a fire in or near any forest, 
timber, or other inflammable material, upon the public domain shall, 
before leaving said fire, totally extinguish the same. Any person fail- 
ing to do so shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof in any district court in the United States having juris- 
diction of the same shall be fined in a sum not more than one thousand 
dollars, or be imprisoned for a term of not more than one year, or 
both. 

‘* Src. 3. That in all cases arising under this act the fines collected 
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shall be paid into the public school fund of the county in which the 
lands where the offense was committed are situated.” 
Approved, May 5, 1900. 


CRIMINAL PROCEEDINGS. 


In addition to the penalties prescribed in the above act, section 4 of 
the act of June 3, 1878 (20 Stat., 89), provides that ‘‘it shall be unlaw- 
fulto” * * * ‘*wantonly destroy any timber growing on any lands 
of the United States” in ‘the States of California, Oregon, and Nevada 
and in Washington Territory;” and ‘‘any person violating the provi- 
sions of this section shall be guilty of a misdemeanor, and, on conyic- 
tion, shall be fined for every such offense a sum not less than one hun- 
dred nor more than one thousand dollars.” (See act cited in full on 
page 98.) 

This act is made applicable to all the public-land States by the act of 
August 4, 1892 (27 Stat., 348; see page 101). 


CIVIL REMEDIES. 


In addition to the wanton destruction of public timber by fire, or 
otherwise, being a criminal offense, the United States have all the 
common-law civil remedies, whether for the prevention or redress of 
injuries, which individuals possess. (See 3 Wheaton, 181, and 11 
Howard, 229, under ‘‘ Civil liability,” page 23.) 


The following notice was prepared for posting generally throughout 
the forests on the public lands and in forest reserves: 


FOREST FIRES! ~ WARNING! 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., June 27, 1902. 

Large areas of forest, public and private, are destroyed each year 
by fire. This destruction is an injury to everyone, and is a great 
damage, especially in all mountain countries, where a regular flow of 
the streams is of vital importance. The forest is the most effective 
means of preventing floods and producing a more regular flow of 
water for irrigation and other useful purposes. 

To prevent the mischievous forest fires Congress passed the law 
approved May 5, 1900, which— 

Forbids setting fire to the woods, and 

Forbids leaving fires, camp fires, and others, without first extinguish- 
ing the same. 
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This law provides a maximum punishment, in— 

A fine of $5,000 or imprisonment for two years, or both, if a fire is 
set maliciously, and 

A fine of $1,000 or imprisonment for one year, or both, if fire 
results from carelessness. 

It also provides that the money from such fines be paid to the school 
fund of the county in which the offense is committed. 

Directions.—Since so many fires start from neglected camp fires, 
the public is requested as follows: 

1. Do not build a larger fire than you need. 

2. Do not build your fires in dense masses of pine leaves, duff, and 
other combustible material where the fire is sure to spread. 

3. Do not build your fire against large logs, especially large rotten 
logs, where it requires much more work and time to put the fire out 
than you are willing to expend, and where youare rarely quite certain 
that the fire is really and completely extinguished. 

4. In windy weather and in dangerous places dig a fire hole and 
clear off a place to secure your fire. You will save wood and trouble. 

5. Every camp fire should be completely put out before leaving 
camp. 

6. Do not build fires to clear off land and for other similar purposes 
without informing the nearest ranger or the supervisor, so that he may 
assist you. 

These warning notices are posted for your benefit and the good of 
every man in and near this forest, and it is hoped, therefore, that 
everyone will see that they remain intact and useful as long as possible. 

BrncER HERMANN, 
Commissioner of the General Land Office. 
Approved: 
K. A. Hrrencock, 
Secretary of the Interior. 


TIMBER CIRCULAR. 
(24 L. D., 587.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., June 29, 1897. 
To special agents of the General Land Office. 

GENTLEMEN: Your special attention is called to the fact that in vari- 
ous acts of Congress relating to timber on the public domain, wherein 
authority is given to cut or remove such timber for any use or purpose 
whatever, it is expressly provided that such timber and the products 
thereof shall be consumed in the State or Territory in which the same 
is cut, and shall not be exported or transported out of such State or 
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Territory. Yet numerous complaints have been received in this office 
that the provisions of law in this respect are being openly, willfully, 
and flagrantly violated by railroad companies, mining corporations, 
and others, and that the special agents of this office make little, if 
any, attempt to prevent same, or to secure evidence upon which 
this office can recommend the institution of proper legal proceedings 
against the parties guilty thereof. 

You are therefore hereby expressly and imperatively directed to 
hereafter use your utmost endeavors to detect and prevent any such 
violations of law in the State or Territory in your charge, and to this 
end you will visit the several shipping points in the State or Territory 
in which you are located and make personal inspection of all ship- 
ments of timber and logs or any of the products thereof, ascertain the 
quantity in each shipment, the name of the shipper, and to whom con- 
signed, and all facts in regard to same that can be ascertained, keep- 
ing proper and full notes of all information acquired, with names and 
addresses of witnesses, etc. You will then proceed to trace the tim- 
ber, or its product, back, as far as possible, to its original condition 
and the source from which it was procured, and, upon completion of 
the work, will report all of the facts to this office, on Form 4-478, for 
its action. Where you have reliable evidence that any timber cut 
from public lands, or any product of such timber, is being, or about 
to be, exported or transported out of the State or Territory where 
cut, you will notify all parties in interest, including the railroad or 
transportation company, in writing, that such shipment is in violation 
of law, and forbid them from proceeding further therein, and will 
report your action to this office, submitting therewith evidence of 
service of notice on the several parties. 

In all such cases where you have knowledge that parties who have 
permits, or any special authority from this Department, to cut or 
remove timber on the public domain, are exporting or transporting 
any timber or any product thereof out of the State or Territory, you 
will at once report them to this office, in order that their permits or 
authority can be revoked and canceled. 

It is the determination of this Department to put a stop to the 
exportation or transportation of the public timber or the products 
thereof from the State or Territory in which the same is produced, 
and special agents must direct their very best efforts’ to accomplish 
this purpose. Any special agent who is found derelict in his duty in 
this respect will be subject to summary dismissal from the service. 

Very respectfully, 
BInNGER HERMANN, 
Commissioner. 
Approved June 29, 1897. 
Tuos. Ryan, 
Acting Secretary. 
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TIMBER ON THE COLVILLE INDIAN RESERVATION, IN THE STATE 
OF WASHINGTON. 


(Act of July 1, 1898; 30 Stat., 571, 593.) 
* * * * % * * 


The right is hereby granted to cut timber for mining and domestic 
purposes, at such prices and subject to such regulations as may be 
prescribed by the Secretary of the Interior, from that portion of the 
Colville Indian Reservation, in the State of Washington, which was 
vacated and restored to the public domain by the act of July first, 
eighteen hundred and ninety-two, entitled ‘‘An act to provide for the 
opening of a part of the Colville Reservation, in the State of Wash- 
ington, and for other purposes,” and the net proceeds arising from the 
disposition of said timber shall be set apart and disposed of according 
to the provisions of section two of said act of July first, eighteen 
hundred and ninety-two, but primarily the expense incident to the 
disposing of said timber, including compensation of such special agent 
as the Secretary of the Interior shall appoint, shall be paid out of any 
existing appropriation for the survey and allotment of said lands, and 
shall be reimbursed and replaced from the proceeds arising from the 


disposition of the timber. 
* % * * * * * 


CIRCULAR. 
(27 L. D., 366.) 


RULES AND REGULATIONS, UNDER THE ACT OF JULY 1, 1898, AUTHOR- 
IZING THE SALE OF TIMBER ON THE PORTION OF THE COLVILLE 
INDIAN RESERVATION, VACATED BY THE ACT OF JULY 1, 1892 (27 
STAT., 62). 

DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., August 11, 1898. 

By virtue of the power vested in the Secretary of the Interior by 
the act of July 1, 1898 (Public, No. 175), the following rules and reg- 
ulations are hereby prescribed: 

1. The terms of the act do not grant to settlers, miners, or others 
the free use of timber from the lands therein designated for mining or 
other purposes. 

2. The right is granted to cut timber for mining and domestic pur- 
poses at such price, and subject to such regulations as may be pre- 
scribed by the Secretary of the Interior from that part of the Colville 
Indian Reservation in the State of Washington, which was vacated and 
restored to the public domain by the act of July 1, 1892 (27 Stat., 62). 
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3. The sale of timber is optional, and the Secretary may exercise his 
discretion at all times as to the necessity or desirability of any sale. 

4, While sales of timber may be directed by this Department with- 
out previous request from private individuals, petitions from respon- 
sible persons for the sale of timber in particular localities will be 
considered. Such petitions must describe the land upon which the 
timber stands by legal subdivisions if surveyed; if unsurveyed, as 
definitely as possible by natural land marks; the character of the coun- 
try, whether rough, steep, or mountainous, agricultural or mineral, 
or valuable chiefly for its forest growth; and state whether or not the 
removal of the timber would injuriously affect the public interests. 
If any of the timber is dead, estimate the quantity in feet, board 
measure, with the value, and state whether killed by fire or other 
cause. Of the live timber, state the different kinds and estimate the 
quantity of each kind in trees, per acre. Estimate the average diam- 
eter of each kind of timber, and estimate the number of trees of each 
kind, per acre, above the average diameter. State the number of trees 
of each kind above the average diameter it is desired to have offered 
for sale, with an estimate of the number of feet, board measure, 
therein, and an estimate of the value of the timber as it stands. These 
petitions must be filed in the proper local land office, for transmission 
to the Commissioner of the General Land Office. 

5. Before any sale is authorized, the timber will be examined and 
appraised, and other questions involved duly investigated by an official 
designated for the purpose; and upon his report action will be based. 

6. When a sale is ordered, notice thereof will be given by publication 
by the Commissioner of the General Land Office; and if the timber to 
be sold stands in more than one county, published notice will be given 
in each of the counties, in addition to the required general publication. 

7. Within thirty days after notice to a bidder of an awardof timber 
to him, payment must be made in full to the receiver for the timber so 
awarded; or equal payments therefor may be made in thirty, sixty, and 
ninety days from date of such notice, at the option of the purchaser. 
The purchaser must have in hand the receipt of the receiver for each 
payment before he will be allowed to cut, remove, or otherwise dispose 
of the timber covered by that payment. The timber must all be cut 
and removed within one year from the date of the notice by the receiver 
of the award; failing to do so, the purchaser will forfeit his right to the 
timber left standing or unremoved and to his purchase money: Pro- 
vided, That the limit of one year herein named may be extended by 
the Commissioner of the General Land Office, in his discretion, upon 
good and sufficient reasons being shown. 

8. Thirty days’ notice must be given by the purchaser to the Com- 
missioner of the General Land Office, of the proposed date of cutting 
and remoyal of the timber, so that an official may be designated to super- 
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vise such cutting and removal. Upon application of purchasers, permits 
to erect temporary sawmills for the purpose of cuttingor manufacturing 
timber purchased under this act may be granted by the Commissioner 
of the General Land Office, if not incompatible with public interests. 
Instructions as to disposition of tops, brush, and refuse, to be given 
through the special agent in each case, must be strictly complied with, 
as a condition of said cutting and manufacture. 

9. No timber taken from the said public lands and sold as above pre- 
scribed may be exported from the State of Washington. 

10. Receivers of public moneys will issue receipts in duplicate for 
moneys received in payment for timber, one of which will be given the 
purchaser and the other will be transmitted to the Commissioner of the 
General Land Office inaspecial letter, reference being made to the letter 
from the Commissioner authorizing the sale, by date and initial, and 
with title of case as therein named. Receivers will deposit to the 
credit of the United States all such moneys received, specifying that the 
same are onaccount of sales of public timber onthe north half of the Col- 
ville Indian Reservation, State of Washington, under the act of July 
1, 1898. A separate monthly account-current (Form 4—105) and quar- 
terly condensed account (Form 4-104) will be made to the Commissioner 
of the General Land Office, with a statement in relation to the receipts 
under the act as above specified. 

11. Special instructions will be issued for the guidance of officials 
designated to examine and appraise timber, to supervise its cutting and 
removal, and for carrying out other requirements connected therewith. 

12. The Secretary of the Interior reserves the right to prescribe such 
further restrictions as he may at any time deem necessary, or to revoke 
the privileges granted, in any cases wherein he has information that 
persons are abusing the same, or when it is necessary for the public 
good. 

3. A homestead settler, Indian allottee, or miner, who is holding 
and occupying his settlement, allotment, or mining location in full 
compliance with the law governing such claim, is allowed to cut there- 
from such timber as is required to clear the ground for prompt and 
bona fide cultivation, and for building, fencing, and making other 
improvements upon his claim; and he may exchange it for lumber to 
be applied to those purposes; but he can not lawfully sed/ the timber 
for money, or exchange it for supplies, provisions, or use it to pay 
debts, etc., except so far as it may have been cut for the purpose of 
speedily cultivating, or mining more conveniently, the ground from 
which it was severed. 

Bringer HERMANN, 
Commissioner. 
Approved, August 11, 1898. 
C. N. Briss, 


Secretary. 
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OPINION. 
(30 L. D., 88.) 


The owner of a bona fide mining claim in the Colville Indian Reservation has the same 
right, by virtue of the act of July 1, 1898, extending the mining laws to said 
reservation, to use and remove the timber upon his claim as the owner of a 
mining claim elsewhere. 


Assistant Attorney-General Van Devanter to the Secretary of the 
Interior, June 26, 1900. 


I am in receipt by your reference, with request for opinion, of a let- 
ter from the Commissioner of Indian Affairs of May 24, 1900, relative 
to the cutting of timber on mining claims on the south half of the Col- 
ville Indian Reservation, Washington. 

The proposition of the Indian Office is to enter into a contract with 
the owners of certain mining claims permitting them to place a sawmill 
plant on such mining claims for the sole purpose of cutting lumber and 
timber to be used on such claims for the development of the property. 
A contract to this effect was submitted for your approval, which was 
refused. 

The Indian Office has resubmitted the matter for further considera- 
tion, and has presented an argument sustaining the right of mineral 
claimants on this reservation to cut timber upon their claim: aad in 
support of the propriety of making the proposed contract says: 

The Office is aware that there is no law and so far as known no precedent for the 
making of such agreements with miners. But it is thought that miners and mining 
companies on that portion of the reservation who are developing properties in good 
faith will be willing to enter into such arrangements, because risking nothing by 
violations of the law they will have nothing to lose, whereas timber trespassers and 
speculators—those locating claims under the guise of miners, only to procure the 
timber—will thereby be deterred from operating on the reservation at all. 

By the act of July 1, 1892 (27 Stat., 62), a portion of the Colville 
Reservation was ‘‘ vacated and restored to the public domain.” The 
remaining portion became and remained the Colville Indian Reserva- 
tion. Theact of July 1, 1898 (380 Stat., 571, 593), contains the following 
provision: 

That the mineral lands only in the Colville Indian Reservation in the State of 
Washington shall be subject to entry under the laws of the United States in relation 
to the entry of mineral lands: Provided, That lands allotted to the Indians or used by 
the Government for any purpose or by any school shall not be subject to entry under 
this provision. 

Thus the mineral lands within the boundaries of the present reser- 
vation were made subject to location and entry under the mining laws. 
The owner of a dona jide mining claim on these lands therefore has the 
same right to use or remove the timber found upon his claim which is 
possessed by the owner of a mining claim situated elsewhere, and this 
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Department has no more authority to control the exercise of this right 
in the one case than in the other. This right is not possessed by timber 
trespassers or speculators, who locate claims ‘‘under the guise of 
miners, only to procure the timber,” but is restricted to owners of 
bona jide mining claims and authorizes them to cut timber from their 
own claims for use in the development or working thereof or to remove 
such timber when necessary to facilitate the convenient and proper 
development or working of the claims. This right has long been 
recognized by Congress and the courts, and is not one which can be 
withheld or granted by this Department as a matter of discretion; but 
it is the duty of the officers of the Department to see to it that the 
right is not abused by those by whom it is possessed and that it is not 
enjoyed by those who do not possess it. The owner of a bona fide 
mining claim in the Colville Indian Reservation may, for the purposes 
and to the extent herein specified, lawfully cut or remove timber from 
his claim in the absence of any contract or agreement with any officer 
charged with the administration or supervision of Indian affairs, and 
one who is not the owner of a bona fide mining claim in such reserva- 
tion can not, even if he obtains such a contract or agreement, lawfully 
cut or remove timber from any lands in said reservation. I am there- 
fore of the opinion that the execution and approval of a contract such 
as is submitted will not establish, add to, or take from the rights of 
owners of bona fide mining claims in the premises. 
Approved. 
K. A. Hrrcncock, 
Secretary. 


TIMBER IN ALASKA. 


The act of May 14, 1898 (30 Stat., 409), entitled ‘‘An act extending 
the homestead laws and providing for right of way for railroads in 
the district of Alaska, and for other purposes,” makes provision for 
the use of timber upon the public domain in that district as follows: 

Section 2 provides— 

That the right of way through the lands of the the United States in the district of 
Alaska is hereby granted to any railroad company, duly organized under the laws of 
any State or Territory or by the Congress of the United States, which may hereafter 
file for record with the Secretary of the Interior a copy of its articles of incorporation, 
and due proofs of its organization under the same, to the extent of one hundred feet 
on each side of the center line of said road; also the right to take from the lands of 
the United States adjacent to the line of said road, material, earth, stone, and timber 
necesary for the construction of said railroad, ete. 


Section 6 provides— 


That the Secretary of the Interior is hereby authorized to issuea permit * * * 
unto any responsible person, company, or corporation, fora right of way oyer the pub- 
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lic domain in said district * * * to construct wagon roads and wire rope, aerial, 
or other tramways, and the privilege of taking all necessary material from the public 
domain in said district for the construction of said wagon roads or tramways, etc. 


Section 11 relates to— 
THE TIMBER ON PUBLIC LANDS IN THE DISTRICT OF ALASKA, 


and provides: 


Sec. 11. That the Secretary of the Interior, under such rules and regulations as he 
may prescibe, may cause to be appraised the timber or any part thereof upon public 
lands in the district of Alaska, and may from time to time sell so much thereof as he 
may deem proper for not less than the appraised value thereof, in such quantities to 
each purchaser as he shall prescribe, to be used in the district of Alaska, but not for 
export therefrom. And such sales shall at all times be limited to actual necessities 
for consumption in the district from year to year, and payments for such timber shall 
be made to the receiver of public moneys of the local land office of the land district 
in which said timber may be sold, under such rules and regulations as the Secretary 
of the Interior may prescribe, and the moneys arising therefrom shall be accounted 
for by the receiver of such land office to the Commissioner of the General Land 
Office in a separate account, and shall be covered into the Treasury. The Secretary 
of the Interior may permit, under regulations to be prescribed by him, the use of 
timber found upon the public lands in said district of Alaska by actual settlers, resi- 
dents, individual miners, and prospectors for minerals, for firewood, fencing, build- 
ings, mining, prospecting, and for domestic purposes, as may actually be needed by 
such persons for such purposes. 


The regulations prescribed under this section are embodied in the 
circular issued June 8, 1898, under said act of May 14, 1898, and are 
as follows (27 L. D., 264): 


43. While sales of timber are optional, and the Secretary of the Interior may 
exercise his discretion at all times as to the necessity or advisability of any sale, 
petitions from responsible persons for the sale of timber in particular localities will 
be received by this Department for consideration. 

Such petitions must describe the land upon which the timber stands, as definitely 
as possible by natural landmarks; the character of the country, whether rough, 
steep, or mountainous, agricultural or mineral, or valuable chiefly for its forest 
growth; and state whether or not the removal of the timber would injuriously affect 
the public interests. If any of the timber is dead, estimate the quantity in feet, 
board measure, with the value, and state whether killed by fire or other cause. Of 
the live timber, state the different kinds and estimate the quantity of each kind in 
trees per acre. Estimate the average diameter of each kind of timber, and estimate 
the number of trees of each kind per acre above the average diameter. State the 
number of trees of each kind it is desired to have offered for sale, with an estimate 
of the number of feet, board measure, therein, and an estimate of the value of the 
timber as it stands. 

44. Before any sale is authorized the timber will be examined and appraised. 
Notice thereof will be given by publication by the Commissioner of the General 
Land Office. 

45. The time and place of filing bids and other information for a correct under- 
standing of the terms of each sale will be given by published notices or otherwise. 
Timber is not to be sold for less than the appraised value. The Commissioner 
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of the General Land Office must approve all sales, and he may make allotment of 
quantity to any bidder or bidders if he deems proper. The right is also reserved 
to reject any or all bids. A reasonable cash deposit, to accompany each bid, will be 
required. 

46. Within thirty days after notice to a bidder of an award of timber to him pay- 
ment must be made in full to the receiver for the timber so awarded; or equal 
payments therefor may be made in thirty, sixty, and ninety days from date of such 
notice, at the option of the purchaser. The purchaser must have in hand the receipt 
of the receiver for each payment before he will be allowed to cut, remove, or other- 
wise dispose of the timber covered by that payment. The timber must all be cut 
and removed within one year from the date of payment therefor; failing to so do, 
the purchaser will forfeit his right to the timber left standing or unremoved and to 
his purchase money: Provided, That the limit of one year herein named may be 
extended by the Commissioner of the General Land Office, in his discretion, upon 
good and sufficient reasons being shown. 

47. Notice must be given by the purchaser to the Commissioner of the General 
Land Office of the proposed date of cutting and removal of the timber, so that, if 
practicable, an official may be designated to supervise such cutting and removal. 
Upon application of purchasers, permits to erect temporary sawmills for the purpose 
of cutting or manufacturing timber purchased under this act may be granted by the 
Commissioner of the General Land Office, if not incompatible with the public 
interests. 

48. No timber taken from the public lands and sold as above prescribed may be 
exported from the district of Alaska. 

49, Special instructions will be issued for the guidance of officials designated to 
examine and appraise timber, to supervise its cutting and removal, and for carrying 
out other requirements connected therewith. 

50. Actual settlers, residents, individual miners, and prospectors for minerals may 
procure, free of charge, from unoccupied unreserved public lands in Alaska, for fire- 
wood, fencing, buildings, mining, prospecting, and for domestic purposes, so much 
timber as may be actually needed by such persons, for individual use, to an extent 
not exceeding, in stumpage valuation, $100 in any one year. It is not necessary to 
secure permission from the Department to take timber from public lands as allowed 
in this paragraph. The exercise of such privilege is, however, subject at all times 
to supervision by the Department, with a view to restriction or prohibition if deemed 
necessary. The uses specified in this paragraph constitute the only purposes for 
which timber may be taken, free of charge, from public lands in Alaska. 

51. In eases arising under the preceding paragraph in which the parties needing 
the timber are not in a position to procure it from the public lands themselves, it is 
allowable for them to secure the cutting, removing, sawing, or other manufacture of 
the timber through the medium of others, agreeing with the parties thus acting as 
their agents direct in taking or otherwise handling the timber that they shall be paid 
a reasonable amount to cover their time and labor expended and all legitimate 
expenses incurred in connection therewith exclusive of any charge for the timber itself. 

52. Section 2461, United States Revised Statutes, is in force in the district of 
Alaska, and its provisions may be enforced against any person or persons who cut or 
remove, or cause or procure to be cut or removed, or aid or assist or are employed in 
cutting or removing, any timber from public lands therein, except as allowed by law. 
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Accretions: Page. 
Use of timber on accretions that are public lands -.-.-..-...2.-.2.2-. 2... 163 
Act of June 3, 1878 (20 Stat., 88): 
See Mineral lands. 
Act of June 3, 1878 (20 Stat., 89): 
Made applicable to all the public-land States by act of August 4, 1892 (27 
setae FAR ea esa Pot ey en ere mn. iL 6, 7, 10, 11, 51, 53, 56, 82, 97, 101 
Operation of, distinguished from that of the act of June 3, 1878 (20 Stat., 
SBI grote oreo Eee ae a Seas see usn eee eS bi 82-87, 97, 98, 103-114 
Sale of certain timber lands provided for by sections 1, 2, and 3 ......- 6, 10, 98 
Section 4 prohibits the cutting of timber on public lands in the public- 
land States for export, disposal, or transportation, and the wanton 
destruction thereof; and authorizes the cutting of same by miners and 
agriculturists for use on their claims, and the taking of public timber 


for the use of the United States..................- 6, 10, 100, 101, 102, 109, 114 
Section 4 does not permit the taking of timber for use in a quartz mill 
adjacent to the land from which it.is-cut. ... 22-4 oc0- sncceccmec cmeen 89 


Section 4 does not permit the cutting of timber with intent to dispose of 
the same; but a settler who cuts timber from his claim while clearing it 
for cultivation may dispose of it to the best advantage.-...........-- 101, 102 
Section 4 permits miners or settlers to employ others to cut for them such 
timber as they are authorized to cut for themselves, and to receive in 
exchange for timber so cut lumber to be used for the improvements for 


Re ONL NONGMORMNeCTAWASK GUL Soe t e heer SiS a Set octets Sa 102 

Section 5 authorizes settlement of prosecutions under section 2461, U.S 
| SENSI Sa aS es Sees eae ee a 6, 50, 51, 53, 100, 103-106 

Payment of $2.50 per acre, under section 5, relieves from criminal prose- 
CLONE O NTL COV OUI? ota Lene iad ep cope es CaaS a a a oe ee 103 
Section 2461, U. S. R. 8., not repealed by.....--..---------------- 22, 103-106 
Section 4751, U. 8. R.8., repealed by, as regards all the public-land States. 53-56, 
106 


Act of March 3, 1891 (26 Stat., 1093): 

Authorizes the cutting and removal of timber from public lands in cer- 
tain States and Territories, for use in the State or Territory where cut, 
by residents thereof, for agricultural, mining, manufacturing, or domes- 
tic purposes, under rules and regulations prescribed by the Secretary of 


MCA GCTIO Mp ese ay ck LEA Meh he etalel eek es SS De Se 7, 11, 190-197 
Made applicable to New Mexico and Arizona by act of February 13, 1893 

pS) tas i 20) Se Ey ee Ae a a a ea ty Oj La LOL 193 
Made applicable to California, Oregon, and Washington by act of March 

STOO Ie State 1256 ese sere ee Sede ickek wee cnkbesed 7,9, 11, 191, 193 
Circularol February 10;-1900; issued under. ...-./. 2... 5... +265<- 72-5 191 
Amended so as to permit citizens of Idaho and Wyoming to cut timber 

from certain lands in Wyoming for use in Idaho.......------------ 9, 11, 194 
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Act of March 3, 1891 (26 Stat., 1093)—Continued. Page. 
Amended so as to permit residents of Montana and Wyoming to take tim- i 
ber from a specified tract in Montana for use in either of said States. 9, 11, 195 
Applies exclusively to lands which are nonmineral in character ......... 195 
Sale of timber on unreserved public lands not authorized by........--..-- 196 
Acts of Congress Cited and Construed: 
See Table of. 
Advertisement of Sale of Public Timber: 
See Sale. 


Must be by consent of the Secretary of the Interior...--..-......-...-.. 52 
Alaska: 
Use of public timber authorized for construction of railroads, wagon roads, 
and tram Ways Usa on2 eee PO eae 6 ood to Soren ee 8, 11, 206 
The Secretary of the Interior authorized to sell timber upon public lands 
Hono Ar od Cece one MA 2S HARA. See ees aoe ems toons ce 8, 11, 207 
Free use of timber upon public lands in, permitted to miners, settlers, and 
HM shoe SSS eS Sa See eee SUNS EE Oo cues Gach Saco wostoeaeseso SSS 8, 11, 207 
Regulations governing sale and free use of timber in ......-.------------ 207 
Timber taken from public lands may not be exported from.............. 208 
Allotments: 
See Reservations; Indians. 
Lands chiefly valuable for timber not subject to Indian allotment-----.--- 150 


Boxing Public Timber: 

See Turpentine Trespass. 
Burden of Proof: 

See Liability (civil proceedings); Confusion of Goods. 
Burned Timber: 

See Homestead and Preemption Entries. 


California: 
Privileges of the act of March 3, 1891 (26 Stat., 1093) extended to residents 
Of ee. Beto eh Sc elses pst Ge Vel ey ae eee Salem kenl Thee: 


Cases Cited: 
See Table of. 


Circulars: 

March 1, 1883. Measure of damages in cases of public timber trespass. - - 38 

December 15, 1885. Timber on homestead and preemption entries - ----- 147 

February 2, 1895. Burned timber on homestead entries in Wisconsin, 
Minnesota, and? Michioanme {soe 50us soe eee eo ee eee 152 

June 29, 1897. Instructions to special agents as to export of timber --.-- 200 

June 8, 1898 (paragraphs 43 to 52). Sale and free use of public timber in 
Aldsk, 20 seo Sac bd tee. as Bae eet 207 

July 23, 1898. Export of public timber from western Wyoming into 
Idaho ®... seloti let eek ke a ee ee 194 


August 11, 1898. Rules and regulations under act of July 1, 1898, author- 
izing the sale of timber on the portion of the Colville Indian Reserva- 


tion vacated by act of July 1, 1892 (27 Stat., 62)...-...--------------- 202 
January 18, 1900. Rules and regulations governing the use of timber on 
public mineral lands, under act of June 3, 1878 (20 Stat., 88)-....-..-- 68 


February 10, 1900. Rules and regulations governing the use of timber on 
nonmineral public lands under act of March 3, 1891 (26 Stat., 1093).-.. 191 
June 18; 1900. Porest fires: 23-2222 2.225 26 ea enee ss oe eee 198 
March 20, 1901. Use of timber on nonmineral public lands; act of March 
3) LOOM (SI Stay. mas) eee aaa mere ote sal sea anit ane ae le 195 
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Circulars—Continued. Page. 
March 22, 1901. Privileges of act of March 3, 1891 (26 Stat., 1093), 
extended to California, Oregon, and Washington by act of March 3, 1901 
(SI. Stats pl4SG nese esate sulted bieekdod wales 193 
Civil Proceedings: 
See Liability. 
Colville Indian Reservation: 
The right granted to cut timber from the north half of, for mining and 
domestic purposes, at such prices and under such regulations as may be 


prescribed by the Secretary of the Interior ..........-..2.-¢62-25-: 9, 11, 202 
Circular under act.of July -1,;:1898.(S0:Stat:, 593) .<.-2.cecc.k5 ec dee cect 202 
The owner of a bona fide mining claim in, has the same right to use and 

remove the timber thereon as the owner of a claim elsewhere __.___.-- 205 


Commingling of Timber: 
See Confusion of Goods. 
Compensatory Damages: 
See Liability (civil proceedings); Settlement. 
Compromise: 
See Liability (civil proceedings); Settlement. 
Confusion of Goods: 
Fraudulent admixture of public and private timber ..............------- 59-61 
Burden of proof in case of intermingling public and private timber -.....- 60 
Criminal Proceedings: 
See Liability. 
Cut Timber: 


INGion pant: Ol the mealivie scp so26 otis a= Sh acta Scene mace note doe sete 61-64 
Damages: 

See Liability (civil proceedings). 

Cincularrelativestom caste Oly... a seenee as Soc eee Se eeneeawaeee ee 38 
Dead Timber: 

WISE SCONE Sete eee i ee a a a ORS SE 7,8, 11, 151-155 


Depot Houses: 
See Railroads. 
Enforcing Judgment: 
See Liability (civil proceedings). 
Exchanging Timber for Lumber: 
See Shares. 
Exemplary Damages: 
See Liability (civil proceedings). 
Export: 
Section 2460, U. 8. R. 8., authorizes employment of land and naval forces 
to prevent transportation or carrying away of timber of the United States 
THON: JECVWOW VG Ea sate ak BA OS AE ae Ba Pe Ba Oe AA Lc NS ee ere ea eer an Sc mee 5, 10 
Section 2462, U.S. R. 8., provides penalties for transporting or exporting 
any timber cut from any public lands not reserved or purchased for 
PUTS uO GOR DCRHOIMLOG NB <<<... sete ne so apein cm me miei oes oe moe erse 3 5, LO 
Collectors of customs in Alabama, Florida, Louisiana, and Mississippi 
must see to it that no live-oak timber cut from public lands without the 


consent of the Navy Department is transported out of those States .... 5,10 
Public timber exported from the Territories of the United States liable to 
SATIN AC oe CeO RS IEC a eee Emi 6, 10, 53, 57, 59 


Timber cut under provisions of the act of June 3, 1878 (20 Stat., 88), may 
not be shipped out of the State or Territory where cut. (See circular 
of sanuany, 1351900) asesenaeeescee ESSE: IER A EN eR REE Sree ban SSI 8 68, 74 
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Export—Continued. Page. 
Section 4 of the act of June 3, 1878 (20 Stat., 89), extended by the act of 
August 4, 1892 (27 Stat., 348), prohibits the cutting of timber in the 
public-land States with the intent to export or dispose of the same--.. 6, 
10, 57, 83, 97, 100, 104, 106, 109, 127 
The act of March 3, 1891 (26 Stat., 1093) , confines use of timber cut there- 
under to the State or Territory in which cut.........-....-...-.---- 190, 191 
Timber cut from specified tract in Wyoming may be removed to Idaho. 9, 11, 194 
Timber cut from specified tract in Montana may be used in either Mon- 


tang. or. Wyoming). vio. atten eeebionce ager eas se ee eek 22k eee 9, 11, 195 
Instructions to special agents as to export of timber from the State or Ter- 
ritory where cut. ius) we pee tes se eeneeme berate wince Se se ee 200 


Timber cut from the Colville Indian Reservation under authority of the 
act of July 1, 1898 (30 Stat., 571), may not be exported from the State 
of Washington: 222: ote Seeds je cecse ce eae se ee eee ae 204 
Fences: 
See Railroads. 
Fires, Forest: 


Generally— 
Spread of, required to be guarded: avaingh: ous. 2 2s see 68, 69, 198 
Noticés\ relative ‘to; for posting. [2.2 92tab: Aol 2 ceo. 6 ae 199 


Civil proceedings— 
The United States have all the common law civil remedies, whether 
for the prevention or redress of injuries, that individuals possess.. 199 
Criminal proceedings— 
Act of May 5, 1900 (31 Stat., 169), to prevent forest fires upon the 
public domain....5..--.- 220s) ect ease ee ee ee 9, 10, 198 
Circular relative to ....2.2<.tiedtec toe ee 198 
Act of June 4, 1888 (25 Stat., 166), amending section 5388, U. S. R.S8., 
provides penalties for the wanton destruction of any timber on lands 
of the United States reserved or purchased for military or other 
purposes, or upon any Indian reservation, or lands belonging to or 
lawfully occupied by any tribe of Indians. -............-..-.---.-- 7,10 
Section 4 of Act of June 3, 1878, 20 Stat., 89 (extended by act of 
August 4, 1892, 27 Stat., 348), prescribe Aes for wanton destruc- 


tion of public timber in the public-land States............-------- 6, 199 
Florida: 
The President authorized to use the land and naval forces to protect tim- 
ber tn tse. oe ed IE Soe eS ee Se 5,10 
The use of timber felled by storm on certain homestead entries in, pro- 
vided! for acsoai a Were SE A a 8, 11, 155 
Forfeiture: 
Of grants to roads not completed by September 29, 1890 .......--------- 6, 164 
Fuel: 


See Railroads. 
History of Public Timber Legislation: 


See Case of United States vy. Mock'(149 U8), 273) 2-25-.5. 25-2 39 
Homestead and Preemption Entries: 
Generally— 
Inceptive rights acquired by claimants held to extend to removal and 
use of necessary timber in cultivating and improving claims. ...... M1, 
39, 115-127, 138, 147, 148, 159, 181 
Use of timber on......--- 11, 31, 115-127, 138, 140, 146, 147, 148, 157, 181, 204 


Circular of December 15, 1885, relative to the use of timber on -.-.--- 147 
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Homestead and Preemption Entries—Continued. Page. 
Generally—Continued. 
A homestead entry works no change in the title of lands which can 
prevent prosecution for trespass thereon ............-.---------- 14, 122 
Possession by homestead claimant and receiver’s receipt issued sub- 
sequent to bringing action for trespass can not defeat action... --- 33, 157 
Privileges of a homestead claimant, with respect to the standing tim- 
ber, analagous to those of a tenant for life or for years ......-.._-- 126 
Abandonment of their lands by homestead or preemption claimants 
after they have cut and sold the timber thereon is not alone proof 
of intent to defraud the Government, if the other circumstances 


Bie WePOmUteMner Sec sacs Seek ee eatin oye es ete eee 140 
Boxing and chipping trees for turpentine purposes is not such culti- 
vation as is contemplated by the homestead law..........-----.-- 157 


Act of June 3, 1878 (20 Stat., 89)— 
Section 4 (extended by act of August 4, 1892, 27 Stat., 348) authorizes 
the use of public timber by agriculturists on their claims in the 


publichland: States i= Sn ean et 6, 10, 100, 101, 107, 114 
Indian homesteads— 
i SevOie Gina ers OMe sees He eeee a re lee eee ee ae 148 


Burned timber— 
On certain homestead entries in Wisconsin, Minnesota, and Mich- 


EDI pe eae Ste ew et ica cr eR EN eS 8, 11, 151 
Grreulanmelatuve: to se! pes sss 5 8 1 die beg Jabs a See hoe 152 

Sale— 
Timber on homestead entries may not be cut for purposes of sale.... 122, 
147, 159 


Storm-felled timber on homesteads in Florida— 
SAI GandcHse: Of AMnM Oh Zed atas cena 22 ooo coe aete ee ase ae es Sols 1535; 
Idaho: 
The Secretary of the Interior authorized to permit citizens of Idaho and 
Wyoming to cut timber in Wyoming, for removal to Idaho, for certain 
DUG DOSES EES afet, Sert esis cite ee rs se ciarrs Spe ee oe 9, 11, 194 
Identification of Public Timber: 
See Confusion of Goods. 


Indians: 
Lands reserved for or occupied by— 
‘TROT A) OSTEO) GWE REP ee PE a ee eer te ee 7, 8, 10, 60, 62, 148-150 
Deaxdtonido wan timber ome 426 for Sie hl ype sa ye Se ce cores oe ae (, OF Ul 


Act of March 3, 1875 (18 Stat., 482 )— 
Does not apply to lands within Indian reservations, except in cases 
In; which itis specially: so, provided, « <<. 2.0 s--<2 a.2-s=.<s42soce50e 164 
Indictment: 
See Liability (criminal proceedings). 

Informers: 

See Section 4751, U. S. R. S. 
Injunction: 

See Liability (ciwil proceedings). 
Injury, Present and Prospective: 

Inflicted upon public timber by boxing trees for turpentine purposes.--. 163 
Innocent Purchaser: 

See Liability (civil proceedings). 
Intermingling of Timber: 

See Confusion of Goods. 
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Joint Trespassers: Page. 
See Liability (civil proceedings) . 

Judgment: 
See Liability (civil proceedings). 

Jurisdiction: 
The United States court for the district of Washington has jurisdiction of 


an action brought by the United States against a defendant, found there, 
to recover for timber unlawfully cut from lands of the United States in 
TING io chm i hs ee ee ene es tes I 140 


Liability for Public Timber Trespass: 
Civil proceedings— 


United States entitled to civil remedies .... 17, 22, 23, 29, 57, 59, 62, 64, 157, 199 
Right to pursue and reelanm property. -:. +. otc: -4--22se-5ssseen eee 23, 56, 59 
Acquittal in criminal suit no bar to suit to recover the value of timber. 27, 140 
Structures wrongfully placed on public land----........-.---..-...--- 28, 61 
A person’cutting timber from land sold to him by public officers with- 

out authority, is liable in damages to the United States to the same 

extent as though the trespass had been committed upon any other 

part of the: public domain’ y-- Acc Sn5)0 oo ee ee 26 
Trespassers who cut timber from public lands for use in a quartz mill 

adjacent thereto, under assumed authority of section 4 of the act of 

June 3, 1878 (20 Stat., 89), held liable only for the actual value of the 

wood in the tree, the precise question as to their right to do so never 


having been decided =*<= Sierra se eaten Oe ae 89 
Damages— Nominal, compensatory, exemplary, and punitive.-.....--- 28-43 
79, 96, 101, 102, 116, 158, 161-163, 183 
Malice: Pe ae is a DEE iS enV AS Saks ats 2 Sy ce 33 
Replevinit tec seine SVS ee 2 SOA ee ah cer eee 28, 57, 60-62 
'PYOWEE oo45\ \os bane isl nae he eee lee ee Re ae ee 28, 57, 115, 186 
Jomnt-tréspassers i) slo ete LIS eo 42,48 
Burdentoh prooh es: cso.) seats ase 42, 60, 68, 77, 78, 79, 116, 119, 158, 174, 195 
Partnerships ta As Oo cian Ges et ere he ee rae a le 42,43 
Judement, enforcing. 12) son. Sool ee ee eae ee 43 
pebtlementt ol Cee Ee es Ua rock tar Sg else Reape ee 39, 44-51, 59 
Comipromiise Soo 55e Vi eee eT ee i re eee eee 44-51, 59 
HSKSH/ ADU noe eS ema A elon MR as Te AAUP ade bog ty SB wR pial Olinger 50, 56, 57, 59 
GoW peiovcri(oy OWRapeas Seat PAPO a Leeitsy cin aeee As at bl cepa pcp Seok a Popeye be ned 22, 64, 65, 183 
Payment of $2.50 per acre, under section 5 of the act of June 3, 1878 
(20 Stat., 89), does not relieve from civil liability -...-.--........- 51, 103 
Settlement under act of June 15, 1880 (21 Stat., 237)......--.-......-- 51 
Should not be instituted without instructions from proper authority... 65, 66 


Act of March 38, 1891, 26 Stat., 1093 (extended by act of February 13, 
1893, 27 Stat., 444, and by act of March 3, 1901, 31 Stat., 1436), 


provides defense in cases of, in certain States and Territories.......- G 

11, 190, 193 

Criminal proceedings— 
Under section 2461, U. 8. R. S......-..- 13-22, 27, 57, 103-106, 122, 127, 156 
Under ‘‘mineral’’ act of June 3, 1878 (20 Stat, 88)........... 67, 69, 70-77 
Under ‘‘timber and stone”’ act of June 3, 1878 (20 Stat., 89)......-- 100, 


101, 103, 104, 127, 199 

Under act of May 5, 1900 (31 Stat., 596), to prevent forest fires... 9, 10, 198 

Under act of June 4, °1888'(25 Stat., 1166) 2322255 oe See ee if 
The act of March 3, 1891, 26 Stat., 1093 (extended by acts of February 
13, 1893, 27 Stat., 444, and March 3, 1901, 31 Stat., 1436), provides 

defense in cases of, in certain States and Territories.......- 7, 11, 190, 193 
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Liability for Public Timber Trespass—Continued. Page. 
Criminal proceedings—Continued. 
Criminal liability can not be compromised -............------------ 22 
Tin GiGi ern Girt ae ee alee owe tne te eee tema cee 20, 21, 28, 29, 57 
irespacs borough Meg ieeMCe rs nee oats aoe See com a eminem ees 21 
Section 2461, U.S. R.S., not repealed by acts of June 3, 1878 (20 Stat., 
$9); and August 4, 1892 (27 Stat., $48) ......--.------.4--.----.- 22, 103 


Acquittal in criminal suit no bar to suit to recover the value of timber- 27, 140 
Payment of $2.50 per acre, under section 5 of the act of June 3, 1878 


(20 Stat., 89), only relieves from criminal liability ....-.....-.-- 51, 103 
Settlement of, under act of June 15, 1880 (21 Stat., 237) -...----.--- 51 
Absence of criminal intent can not be pleaded in defense ------ 69, 116, 117 
A person who has cut timber unlawfully, but believing that it belonged 

to him,-is not liable to:criminal, prosecution -.....--.:----.------- Bil 


A proposition of settlement submitted with the understanding that, 
if accepted, criminal proceedings for the trespass will be waived, 


arillee Se eChed aa ah inte tee ee ne oe le eect se 48 
What constitutes evidence of intent to violate the law ....-.-.-- 127-128, 133 
Malice: 
See Liability (civil proceedings). 
UD yest ec Le A ee ee a ae ae ER te WD re ee 3 


Measure of Damages: 
See Liability (civil proceedings). 


Circularerelative toys sser ene ae one ae eet Se oe oan noe an cae 38 
Mesquite: 
Whether mesquite is ‘‘timber’’ under section 2461, U.S. R. 8., is a ques- 
tion to be determined by the jury, and not to be decided on demurrer - 17 
Military Posts: 
Timber may be taken from public lands for use at._....-------------- 188-189 


Military Reservations: 
See Reservations. 
Mill Sites: 
Timber may be cut thereon for construction of mill, but not for sale or 
pace tA © Lee eee ar = ence ene aise = Adare ae eae ome ee 81 
Mineral District: 
See Mineral Lands (act of June 3, 1878; 20 Stat., 88). 


McamimetOftLermn GISClssedts saa s7 aa assaf acco sens eee one 109-110 
Mineral Lands: 
HUD) & frre Coes See Ags eee ie iy ire whois aa Seis Ss Param ao 67, 78, 95, 96, 181 


Act of June 3, 1878 (20 Stat., 88)— 
Authorizes the use of timber on, in certain States and Territories. 6, 10, 67-80 
Cirenlanot.anuary ls, (O00 sunderse - .- eek. sata aten'e= eae te 68 
Section 3 provides penalties for violation of the act, or of rules and 
regulations prescribed thereunder by the Secretary of the Interior. 67, 71 
Force and effect of rules and regulations prescribed by the Secretary of 
Ghrewlnterto nts ee) See AES Pee ee oe Ue ee ek 69, 72, 95, 97 
Parties convicted of timber trespass on public mineral lands for fail- 
ing to utilize all of each tree cut that could profitably be used - ---- 69 
Not repealed by act of March 3, 1891 (26 Stat., 1093) .....-.-------- Of hl 
Railroad companies can not take timber from public lands under act 
GEdhoMne SH Mey Se Cao odbo be GOenee CES CRED EE ACe SOC roE 67, 77, 80, 180 
Operation of, distinguished from that of the act of June 3, 1878 (20 
States SO): hase sida estoca secs fo sccsse sca osseesseu 82-87, 97, 98, 103-114 
Burden of proof is on the party claiming the right to cut under, to 
show the facts entitling him to cut ...-.-..-........-.-.-- 77, 78, 97, 195 
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Mineral Lands—Continued. Page. 
Act of June 3, 1878 (20 Stat., 88)—Continued. 
Applies to certain States and Territories, and all other mineral districts 


of the United ‘States Sooo aacts 5c obec eee. Stee See ae eee 87 
Does not apply to the State of Oregon, there being no such mineral 
digtriet..< soso Vivre ae eek okie Belem ee ela laa 89, 98, 107 


Can only operate upon ‘‘mineral districts,’’ if any there be, not spe- 
cifically provided for by designating the particular State or Territory 


in) whichhitus situated: by mame ses 2 oss e oss see a aa 98, 112 
Does not. apply to @alifomiia yo. Goo i a 112 
Act of June 15, 1880 (21 Stat., 237)— 
Does not apply. to mineral lange scsi... fo ne bo Soe 52 
Act of March 3, 1891 (26 Stat., 1093)— 
Does not apply to mineral Jandss ose eh ee oo oe ae 195 
Timber on mineral claims— 
It is the duty of a locator to care for the timber on his claim ........ 80 
Can only be used by parties occupying claims in developing the 
Rare 2 2 Pee Sota k ely hd ae Neieat id ele A aad otal eae a 81, 128, 189 


Section 2 of the act of February 20, 1896 (29 Stat., 11), opening cer- 
tain forest reservations in Colorado for the location of mining claims, 
authorizes the use of timber on the claims for the development of 
the same, but prohibits the taking of timber from other portions of 
the reservationss- 2s... Soot bo eee ate a eee 8, 10, 11, 190 
Timber taken under assumed authority of the act of February 20, 1896 
(29 Stat., 11), may not be sold to raise money to make improve- 
ments onthe land. oi tk dan ole he i 190 
The owner of a bona fide mining claim in the Colville Indian Reser- 
yation has the same right to use and remoye the timber upon his 
claim as the owner of a mining claim elsewhere. ...--...-.-------- 205 
The exclusive right of a locator to occupy and work a mineral claim ; 
during his occupancy does not exclude the land from the operation 
of R. S., section 2261, 20 Stat., 89, and 27 Stat., 348, making it a 
misdemeanor for any person to cut timber on the public lands.... 128 
An applicant for patent for a mineral claim has no right to cut tim- 
ber therefrom before he receives a certificate, and alicense from 
him to so cut the timber is no protection to the licensee as against 
the Government=< i. 2.2L 25252014) Ul ee ee oe ee 128 
Moiety: 
See Settlement. 
Section 4751, U. S. R.8., provides for payment of, to informers ---.-.- 5, 10, 52 
Clause modified and partly repealed........-.-------------- 51, 53, 55, 101, 106 
Moneys Collected for Trespass: 
See Fires, Forest; Moiety; Settlement. 


Disposition off fossg c6 2 tears tp eas ek Sea ee ee 52, 53, 55, 101, 198 
Montana: 
Citizens of Montana and Wyoming may take timber from a specified tract 
in Montana, for use in either of said States............-...-------- 9,11, 195 


Naval Reserve Lands: 
Timber on. See sections 2460, 2461, 2462, 2463, 4205, 4751, 5388, U.S. R.S., 
and acts of March 3, 1875 (18 Stat., 481), and June 4, 1888 (25 Stat., 166). 
Navy: 
Lands producing live-oak and red-cedar timber to be selected to furnish 
timbber for s2 22s cso eae nk eh awiewice che ch ccmslecelccece =—e eee 5, 10 
Negligence: 
See Liability (criminal proceedings). 
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Nominal Damages: Page. 
See Liability (civil proceedings). 
Oregon: 
Privileges of act of March 3, 1891 (26 Stat., 1093), extended to residents 
DEP es ns a ee aan ital a ie Ae 9,.11, 191, 193 
Preemption Claims: 
See Homestead and Preemption Entries. 
Prospective Value: 
See Injury, Present and Prospective. 
Punitive Damages: 
See Liability (civil proceedings). 
Purchaser: 
Liability of, for timber taken unlawfully..............-- 31, 32, 34, 116, 117, 181 
In good faith, of surplus timber cut by a settler who is engaged in improy- 
Hae MACs Id PrOLeCled = _ esas cess See ee ccc eceeceeceeen ess 140, 146 
Railroads: 
Generally— 
The term “ railroad”’ includes all structures necessary to its operation. 172 
In case of destruction, caused by sparks from a locomotive, of timber 
unlawfully taken from public lands, the trespasser can not maintain 
an action against a railroad company ...............-......---.-- rit 
Land-grant roads— 
Authorized to take timber for construction purposes...........-- 6, 10, 164 
Denver and Rio Grande Railroad Company may take timber forrepairs. 6, 164 
HOR MUIne OL. SrAts. Sat teeatny wate ot ta) tn alles ele sae 6, 164 
Timber on unearned and unpatented sections .......-.....-...----- 183 
AEN ees tI COMMEND) Mets seca we oS fae Sate ee ait alee 183 
MES GO CMON EROS PABSOIS ac) acco sc Se cee es eat loge ene vale ata AOS 183 


The United States may recover for trespass committed on unsurveyed 


lands within the limits of the Northern Pacific Railroad grant... 184-186 


The United States can not recover for timber cut from lands granted 
to a State for railroad purposes, which subsequently reverted to the 
Government tordiaiure Of CONGItONS. . - 2-25... 526c8 4aseee- b> 

Right of way roads— 


186 


PAD) 


Authorized to take timber for construction purposes. 6, 10, 143, 164, 172, 174 


May take timber for the original construction of a branch line which 
it was authorized by its charter to build, although such branch is 


not constructed until after the main line ......-.....-.....---..--- 173 
Have no right to cut timber prior to the filing of the papers required 

by the law, and the subsequent use for construction purposes of 

timber so cut does not render the cutting lawful, nor divest the title 

elthe UnitedjStates tothe timber 5.2 1. - cf oo tcc ane neon 174 
The right to take timber for construction purposes, acquired by the 

acceptance of the articles of incorporation, etc., by the Secretary of 

the Interior, relates back to the time when such papers were filed... 174 
May go beyond the termini of the proposed road to secure material 

for construction, if timber can not be found laterally adjacent to, 

PENG With MMC He CMAN oS eB te oe aca aig wo a aoe 175 
PAUL AS Kleene enna Se teet tune en i ee ee a an ae ooe 8, 11, 206 

Adjacent lands— 

IU yey chess UE Sd es Sah no SEN OR 120, 140, 144, 165, 173 
Timber may be taken from, for construction purposes .--.---- 6, 10, 120, 148 


Timber taken from, may be used for construction purposes on any 


PALO EDO -RORG eS sees Sau es 8 a Jo Scncu cence eccw ales 165, 166, 172 
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Railroads—Continued. : Page. 
Adjacent lands—Continued. 
In determining whether timber is taken from, the nature of the 
country and the most available means of transportation, may be 


Considered 52 FAS SST ase SEA oe Aas eee a eae ae ee ee 175 
Additions— 
After completion, a railroad has no right to take public timber to 
build new-switches/andiside tracks2 2-25 220-22 e= 2 = oer 166 
Construction purposes— f 
Timber may be taken foranisn ks: see cs ee eee ee 6, 10, 1438, 165 
Denver and Rio Grande Railroad— . 
Authorized to take timber for construction and repairs----.---.- 6, 165, 166 
Is entitled to the privileges of both the act of June 8, 1872 (17 Stat., 
339), and that of March 3) 1875 (18 Stat., 482) ....... 2. eee 166 
Fuel— 
Public timber may not be taken by railroad companies for fuel. ----- 164 
Private use— 
Railroads constructed for, not entitled to use public timber--.------. 186 
Repairs— 


Public timber may not be taken for, by railroad companies, except in 
the case of the Denver and Rio Grande Railroad Company. 6, 76, 179, 180 


Sale— 
Timber may not be taken from public lands to sell to railroad com- 
panies, nor to be sold by railroad companies ......-----:------- 165, 182 
Snow sheds, fences, depot and section houses— 
Publie timber may be taken: fer)... .-. ¢2 12 5... seceuciee= Haase 166 
Act of June 3, 1878 (20 Stat., 88)— 
Railroad companies can not take timber under .....--------- 67, 77, 80, 180 
Act of March 38, 1891 (26 Stat., 1093)— 
Does not enlarge the rights of any railroad company-.----------- 7, 190, 192 
Replevin: 
See Liability (civil proceedings). 
Reservations: 
Forest— 
Katablishment of, provided for. 352222. Seel [ibs oS oe aoe 7, 10, 189 
Survey and administration of, provided for.-.........------------- 7, 8, 10 


Owners of mining claims on certain forest reservations in Colorado 
authorized to use the timber on such claims in their development.. 8, 11 
Section 24 of the act of March 3, 1891 (26 Stat., 1095), not repealed by 


the act of August,.4; 1892 (27 Stat.,,348))-- 22322 Jone < sae eee 101 
Compilation issued by the General Land Office, November 6, 1900, 
contains laws, decisions, and regulations relating to forest reserves. 189 
Indian— 
Use’ by Indians of dead:or down, timber.jon!.. 204. - 2... -.<--ceeeeee fo} UL 
Ownership of timber unlawfully cut on Indian allotments and 
TOSCrVALLONS =. oss sein alo lacie ce ate wena news gees ace aa 60, 63 


Right of Indians to cut timber from allotments and reservations... 149-150 
Reserved lands— 
Timber on. See sections 2460, 2461, 2462, 2463, 5388, U. 8. R. 8. 
Also, act of March 3, 1875 (18 Stat., 481), and act of June 4, 1888 
(25 Stat., 166). 
Timber trespass on, prohibited -.--....2.-..1..-.-20---- sess 6, 7, 10, 122 
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Reservations—Continued. Page. 
Reserved lands—Continued. 
Right-of-way act of March 3, 1875 (18 Stat., 482), does not apply to 
any lands within any military park or Indian reservation, or other 
lands especially reserved from sale, except in cases in which it may 


DEI DECAL VARG! PYOVIGEO taresteceiehi25 seioc am cee Aedes eusee des o5 Soe 164 
Revised Statutes Cited and Construed: 

ECHIOMSAL TS weterare nh guar aie) panty Ly Se eh See ee Ie as mtce ae ncee 5,10 
Sechiomy Ay Oies 5 Soa ee eee nr Aaa SE ot can es Ne ie ae eme eS 5, 10 
SeCHOn 2400 Masso ereesee sere moet wan eee sae eee ae not ee 5, 6, 10 
SECHOMLe4 Ol ee ae weeceere pre pee wee Balk Be ca a Eee 5, 10, 11, 18-22, 27-29, 50-57, 
100, 103-106, 109, 115, 122-124, 126-129, 133, 136-138, 156, 192, 197, 208 
SECULOMEOA OOM erp Pe ree aceite gs Rate cee ee eter Seok SoS o ean oe eek 5, 10, 57 
SeChLOmip2 40S atest tst ears sere yg ree ote tts oars Bae een eae 5, 6, 10 
SOGUTO MEG 46 Oss tees a cere ee ee oe eee ten ra ae ak hae _ 2 ys 44 
SECON SO Saree ens ide cepted: CPN ne SMA) fas (oleae etre PSs L 52 
pectiom4B0bi. ees. -s5-5 Bee Ne SO Benya oe ee lees Sa eS ee 5, 10 
eCtlOmc4:/ Diz aes kd Se TLE ees ee eee ek rae Se 5, 10, 29, 51-53, 55, 56, 101 
SECU OTDM 2 OA eee eee ae oe perry Mee SE en ees ORs ec eee eae 6, 10, 187 
SGCHOMPD SSO ae ee a oer near ate es tera eth cee hae epee Ue eget Sea ea 6, 10, 122 
Sectioneo4b G2 tei Lik 2 esse ey a BS Sl a RE SS SO rae Ee 15 7/ 


Rule of Damages: 
See Liability (civil proceedings). 


Sale: 
Public timber unlawfully cut may be disposed of by public or private 
SENG), S, Sk Sis ed OEY ae a Posteo LN re es ee ee 52, 56, 58-60 
Of public timber by a purchaser, after it is claimed as the property of the 
United States by its agent, does not divest the Government of its title. - 60 
Of standing timber is a sale of an interest in real estate..........-.------ 62 
Advertisement of sale of public timber must be by consent of the Secre- 
(REVEV ALG) PH TEA WOM i) ol vOy oe Ree Pai weet es eee Age ad aaa Ae AS Meee eee Re 52 
Timber may not be cut under act of June 3, 1878 (20 Stat., 88), for pur- 
jUOSISS! OUTSET (Sy ae We tay Be I ge a UE aR ON ras TREES iy re 68, 86 
Of surplus timber cut by a settler who is engaged in improving his land, 
without intent to defraud the Government, is lawful.........-..---- 140, 146 
Of timber on unreserved public land, not authorized by act of March 3, 
ICOIROO Stats 1093) ty Caer Mamtar Leith mia) a Benet ge 196 
Timber may not be taken from public lands to sell to railroad Companies, 
norton saleby rallroad*companies=- 5-5 4-4-=- 555-552 2- eee aeons ee 165, 182 
Of timber lands in the public land States, provided For gee He tse eet 6, 10, 98 
Of dead and down timber on Indian reservations in Minnesota, provided 
Kove Sees Mase CE Rt ef hee we PEER EL St WIR ac fo ae aren eS pretest od ish, 1a 
Of storm-killed timber in Florida, provided for....-....--.-----.----- 8, 11, 155 
OfitimiberimpAlLagka-s prowl d eGtO tease aeee ees oo Se ee ae 8, 11, 207 
Of timber on part of the Colville Indian Reservation, in Washington, 
PUG VICEUMIOTISA JSeNant Ee ee tS. SUE A ta oie te Lue ei S202 
Sawmills: 
See Seizure; Structures. 
Unlawfully erected on the public domain, subject to seizure.........2-..- 61 


School Fund, Public: 
Fines collected under ‘‘ Forest fire’’ act of May 5, 1900 (31 Stat., 169), to 
Dea aIClipnL eaters unbemnyace eee SS Lt eth ok eee OP kes hae 198 
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School Lands: Page. 

Trespass on sections reserved for schools in Territories.........-....---- 156 
Section 2461, U. S. R. S.: 

A chioniindenS5 sho ee ee ek eee Ss era 5, 10,11, 138-22, 27, 28, 29, 50-57, 

100, 103-106, 109, 115, 122-124, 126-129, 133, 136, 138, 156, 192, 197, 208 

Modified by enactment of various subsequent acts ......-.--------- 11, 115, 126 

Prosecution under, not prevented by a homestead entry .....---.------ 14, 122 


Section 5 of the act of June 3, 1878, 20 Stat., 89 (extended by act of 
August 4, 1892,°27 Stat., 348), authorizes settlement of prosecutions 


mnder. in the publiclandvstateseess- sees ssn ea 6, 50, 51, 53, 100, 1038-106 
Not repealed by act of June 3, 1878 (20 Stat., 89) nor by act of August 4, 
ESOO (27 Stats, B48) So 45 SA ee els eS Be LENE RTS et ett ete 22, 103-106 
Not repealed by act of March 3, 1891 (26 Stat., 1093) .........---..----- 192 
Is in: force‘in. the district of Alaska .s-- 3. 2.388) 2 2 Ves =. oe 208 
Section 3469, U. S. R. S.: 
Settlement of claims in favor of the United States, authorized by-------- 44 
Section 4751, U. S. R. S.: 
Provides for the disposition of certain forfeitures and penalties ......--.-- 5, 
10, 29, 51, 52, 56 
Modified and partly repealed by act of June 3, 1878, 20 Stat., 89 (extended 
by act of August 4, 1892, 27 Stat., 348)_...........------.- 51, 53-56, 101, 106 
Seizure: 


See Liability (civil proceedings). 
Authority of Department of the Interior to seize timber unlawfully cut on : 
public dands tise Jai ba tise = Sle Soe \ate as eee nate ete eae 46, 47, 50, 56-60 

Of vessels having on board timber unlawfully cut on public lands..-....- 5, 10 

Of timber exported from the Territories of the United States .... 6, 10,53, 57, 59 

And gale of sawmills erected on the public domain by depredators- .-...-- 61 
Settlement: 

See Liability (civil proceedings). 

Authority for effecting, through the Department of the Interior, in cases of 


public timber trespass 23550 52 sages shiek ape er 44-51 
Authorized by section; 3469.0). (Ss Rv Seater sen ase seee eee ee 44 
Distinction between settlement and compromise.-.-..-......-------------- 44 


No authority for the Department of the Interior accepting less, in adjust- 
ing a case of public timber trespass, than is required by the established 


rule Gf damages tiie La nied pw nis cise myo ied Jibs eee Se ae 44 
No authority for accepting an offer to pay more than is required by the 

establishedrule of damages... .)..4 22-40) be oie ete oe nae 39 
Criminal ‘liability can not be:compromised) 2-222. {322 =. 7 eee 22 
A proposition of, submitted with the understanding that, if accepted, 

criminal proceedings for the trespass will be waived, will be rejected - 48 


Act of June 8, 1878 (20 Stat., 89) — 
Section 5 (extended by act of August 4, 1892, 27 Stat., 348) provides 
that parties prosecuted under section 2461, U.S. R. 8., in the public 
land States, may be relieved from criminal liability by payment of 


$2.50 per acre for the land trespassed on- -.----- 50, 51, 53, 56, 100, 103-106 
Payment of $2.50 per acre only relieves from criminal liability -- ---- 51, 103 

Act of June 15, 1880 (21 Stat., 237)— 
Authorizes settlement by purchase of land trespassed on......------ 51 


Settler: 

On unsurveyed land, who is complying, in good faith, with the require- 
ments of the homestead law, has the same privileges with regard to the 
timber on the land as a bona fide homestead entryman, and is subject 
to the same restrictions 3... .2./.-% (232. S 225 Sek. cela acne ee 148 
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Shares: Page. 
CPU anette a, 6, 5) eAC3 0p ee aR) OR Oe ec OR SE 121 
Smelting: 
Timber may not be cut for smelting purposes under act of June 3, 1878 
(2OTSieice woe eee eee emer eS Seer Ng Le Ie lr 68, 92 
Timber may be cut for smelting purposes under act of March 3, 1891 (26 
SI Srye tL) oy Pas ach ey aA 93 


Snow Sheds: 
See Railroads. 
Special Agents: 


Authority for appointing, for protection of public timber .........--- 50, 57, 59 
Standing Timber: 
ALS ayo} a0) Sa a= est ea a i ea a 61, 63 


Statutes (U. S. Revised): 
See Revised Statutes; Sec. 2461, U.S. R.S.; Sec. 3469, U.S. R.S.; Sec. 4751, U.S. RLS. 
Storm-killed Timber: 


Use of, on certain homestead entries in Florida, authorized -___..__-- 8, 11, 155 
Structures: 

Wronetolly: placed on public land 3522.2 52.52 2.c i 20~ 2-08 2 ast oe cee 28, 61 
Survey: 

Expense of making, should be included in the amount for which the tres- 

passe iseneldslia plex aammepeer ce tae eres N oS ook be cee SOOO 

Synopsis: 

GHAR NC TIM DEN AWS nee et em es cocina ae ea cceece sscck soot eee 5-11 
Telegraph Companies: 

Wiperotmittnt Det Dysarts. see ee heen Rn fs Sores cae otweseccce 6, 10, 187 


Telephone Companies: 
Act of July 24, 1866 (14 Stat., 221), contains no grant or authority for the 
construction or maintenance of telephone lines............-.-..---- 187, 188 
Timber and Stone Lands: 
See Act of June 3, 1878 (20 Stat., 89). 
Sale of lands in the public-land States, chiefly valuable for timber or build- 


PNP RCtONG + DLONIGeMOL sot eae t ee ae co Oe Poe ee aoc oe 6, 10, 98 
Timber, Public: 
ORB RACES yee NN Ir, Rao Capea 13, 18 
Oywmnership im, respect to cutmimber—..2252.2.-£52-<. .sc--sedscecncs.- D964 
No person has a right to cut or remove, without some express provision of 
PAM AME ORIZAN a NIMLO COMOene se ose -e sonnet ics asees cacaueesacesexic 180 


Transporting Public Timber: 
See Export. 
Trespass on Public Timber: 


Rivit Ob GOVEMIMeMt tO SUC TOR. 460.5. sacec os co ccu cae aeececetsaccss 33 
Wiha trCOnelibUlesi= sams smote nen brn ne Se ea See e Re eae 42, 160 
Troops: 


See Section 2460, U.S. R.8., authorizing the President to employ land and 
naval forces to protect the timber of the United States in Florida. 
Trover: 
See Liability (civil proceedings). 
Turpentine Trespass: 


Use of public timber for turpentine purposes...........----.------ 33, 157-163 
Boxing and chipping timber not ‘‘cultivation,’’ as contemplated by the 
In@maeN tonite aye tes eee a P o ss Se ak ua s we maican ene aawecicds 157 


Unsurveyed Lands: 
Wseob public timber by-settlers.on, 2... 3.)..0222. 2 esicbi ee eseeee eee 148 
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Washington: Page. 
Privileges of the act of March 3, 1891 (26 Stat., 1093), extended to resi- 
CUS Ole) = oe EES OD eRe EAS} Os Sbous Sonseuc ces eebocenoease Shy TL eStats 3 
Waste: 


Wanton waste of public timber prohibited. See acts of June 3, 1878 (20 
Stat., 88), June 3, 1878 (20 Stat., 89), and May 5, 1900 (31 Stat., 169). 
Parties convicted of timber trespass on the public mineral lands for failing 
to utilize all of each tree cut that could profitably be used.........---- 69 
Wyoming: 
The Secretary of the Interior authorized to grant permits to citizens of 
Idaho and Wyoming to cut timber in Wyoming for removal to Idaho. 9, 11, 194 
Citizens of Montana and, may take timber from specified tract in Mon- 
tana,*for use in eltherot said Stapess eis os. se oe opal clei 95 117195 
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